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Foreword

Not /O”g dg0, a casual acquaintance who knows that I am a foren-
sic psychiatrist asked me with a tone of puzzlement, “How much interaction
is there between psychiatry and the law anyway?” Rarely do I get the oppor-
tunity to talk about my field in social settings, so—perhaps imprudently— I
seized the moment.

“To start with,” I said, “there are the ways in which the criminal justice sys-
tem relies on psychiatric input, including assessments of defendants’ compe-
tence to stand trial, criminal responsibility, and competence to waive their
rights—along with presentence evaluations, and the less common assess-
ments such as determination of prisoner’s competence to be executed. More-
over, psychiatric testimony plays a critical role in the civil justice system as
well, ranging from evaluations of plaintiff’s emotional harms to assessments of
decisional and performative competences, and including evaluations of dis-
ability, harassment claims, and malpractice issues. Forensic psychiatrists play
an increasing role in correctional facilities, providing evaluations and treat-
ment, and in hospitals settings, where they perform assessments of violence
risk and committability, and consult on legal issues in psychiatric and general
medical care.”

At this point, before I could launch into a description of the more eso-
teric forensic roles that over the years I had been called on to fulfill, my in-
terlocutor took advantage of a pause for breath to throw up his hands and
say, “OK, I get it. I never knew there was that much to forensic psychiatry.”

I suspect that he is not alone. Even other psychiatrists often are unaware
of how rich and varied the world of contemporary forensic psychiatry really
is. Indeed, the field has seen continued evolution and impressive expansion
in recent years. For example, with greater societal concern about sex offend-
ers has come the development of a nascent subspecialty in their evaluation
and treatment. Greater receptivity on the part of the courts to claims of emo-
tional harm has multiplied opportunities for injured parties to recover for the
injuries they may have suffered, and offers an expanded focus of endeavor to fo-
rensic experts. What was once a specialty limited (at least in the United States)

Xv
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almost entirely to evaluative functions has embraced the role of providing treat-
ment in jails and prisons, spurred by the continued growth in the numbers
of persons with mental illnesses behind bars.

At the same time, forensic psychiatry has seen a dramatic expansion in its
empirical base. Opinions that were once grounded solely in personal—and
too often idiosyncratic—impressions now can draw on previously unavail-
able sources of data. Judgments about the likelihood that a person is compe-
tent to make a decision about treatment or the probability that a defendant
will commit a violent act can be informed by studies applying new structured
approaches to these assessments, using rigorous methods. The same is true
for evaluations of various forms of disability, psychiatric symptoms conse-
quent to tortious acts, malingering, paraphilias such as sexual attraction to
children, and even parenting capacity. Although the courts have sometimes been
wary about accepting these innovative approaches—a caution clearly warranted
when misguided expert witnesses attempt to posit scientific answers to moral
questions—there seems no doubt that forensic psychiatry is moving steadily to-
ward becoming an evidence-based specialty.

That trend may well be accelerated by the ongoing advances in our un-
derstanding of the brain, its functioning, and its pathologies. In recent years,
we have begun to see the introduction into evidence of results from functional
magnetic resonance imaging (fMRI), positron emission tomography (PET),
and other techniques for visualizing brain function. These techniques have
been employed in efforts to negate criminal responsibility, to demonstrate the
presence of pain, and to determine whether consciousness is present in pa-
tients with profound neurologic impairments—but their ultimate value and ap-
propriate uses still remain to be determined. Neuroscience-based lie detection
technologies have been proposed and are being tested, and behavioral genetics
has made its appearance on the witness stand as well. Not only will the foren-
sic psychiatrist of the future need to develop excellent clinical skills, broad
familiarity with legal principles, and knowledge of forensic assessment tech-
niques, but he or she will also need to keep up with the latest advances in
neuroscience and their utility in the courtroom.

Beyond advances in assessment techniques and the introduction of cut-
ting-edge science, another energizing force in the field has been the growth
and maturation of fellowship programs in forensic psychiatry. Whereas fo-
rensic practitioners once taught themselves how to perform evaluations and
learned about relevant legal rules through hard and sometimes painful expe-
rience, a newer generation of psychiatrists is being trained in accredited sub-
specialty fellowships, often of excellent quality. The leaders of the field in
coming years will have legal, clinical, and empirical backgrounds of unprec-
edented scope. Special training programs targeting the unique and under-
served area of child and adolescent forensic psychiatry have been developed,
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and the first research fellowships have begun to appear in the field as well.
The advent of board certification and periodic recertification in forensic psy-
chiatry should help practitioners to maintain their skills and knowledge
base at a high level.

Thus, the time is propitious for the appearance of this second edition of
The American Psychiatric Publishing Textbook of Forensic Psychiatry. The editors,
Drs. Robert I. Simon and Liza H. Gold, themselves experienced and respected
forensic psychiatrists, have recruited many of the leaders of our field—a sub-
stantial number newly added to this edition—to produce a wide-ranging and
comprehensive overview of forensic psychiatry. With a decidedly practical
emphasis, the contributors help forensic psychiatrists establish their practices,
perform state-of-the-art evaluations, and use the latest assessment tools. Cov-
erage includes rapidly developing subareas of the field, including child and
geriatric forensic psychiatry, consultation to law enforcement, and use of the
Internet. At the same time, the editors have not neglected the basics of our
forensic work: conducting evaluations, writing reports, testifying, and prac-
ticing within accepted ethical norms.

This is an exciting time to pursue a career in forensic psychiatry, and this
volume is a splendid accompaniment on that journey.

Paul S. Appelbaum, M.D.

Elizabeth K. Dollard Professor of Psychiatry, Medicine and Law

Director, Division of Law, Ethics and Psychiatry, Department of Psychiatry,
Columbia University/ New York State Psychiatric Institute

New York, New York
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Preface

We are p/ease d v present the second edition of The American Psy-
chiatric Publishing Textbook of Forensic Psychiatry. As we noted in the preface
to the first edition, the preacher in Ecclesiastes said, “of making books there is
no end.” This is no less true today than it was 5 years (or 2000 years) ago. Why
then publish a second edition of this text just 5 years after the first?

Despite forensic psychiatry’s status as an acknowledged subspecialty, gen-
eral clinicians still perform the bulk of forensic assessment. When we pub-
lished the first edition, no textbook of forensic psychiatry had been written for
general clinicians. In organizing the first edition of this textbook for a gen-
eral clinical audience, we returned full circle to the early years of the medical
subspecialty of psychiatry, when forensic practice and general clinical prac-
tice were not differentiated. Isaac Ray, the first “forensic psychiatrist,” in his
1838 landmark book A Treatise on the Medical Jurisprudence of Insanity, drew
no distinction between the general psychiatrist and the forensic psychiatrist.

However, forensic psychiatry is still an evolving subspecialty. The past 5 years
have seen changes and developments in the law and in forensic practice. Gen-
eral clinicians, as well as those who identify themselves primarily as forensic
specialists, should be aware of these developments. Forensic experts who con-
tributed chapters to the first edition have reviewed and incorporated these
changes and discuss their practical implications in this second edition. New
authors have contributed chapters on some essential forensic subjects covered
in the first edition, providing new perspectives that also incorporate recent
developments in the field.

The first edition also provided the opportunity to identify gaps in knowl-
edge, both in subjects covered and in subjects omitted. Much to our delight,
the enthusiastic reaction to our first edition included suggestions regarding
subjects that deserved discussion in a general textbook of forensic psychia-
try. We believe we have taken advantage of this opportunity in the second edi-
tion. Thus, in addition to updating the subjects covered in the first edition, the
second edition has been expanded to include chapters, as suggested by our au-
dience, on the subjects of forensic geriatric psychiatry and forensic psychi-

Xix
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atry and the Internet. These chapters provide invaluable guidance in these
cutting-edge areas of forensic practice.

Many areas of psychiatry require specialized knowledge. Clinicians re-
ceive training in subspecialty areas such as child and adolescent psychiatry,
addiction psychiatry, and geriatric psychiatry through required and elective
courses and clinical rotations in the course of their residency training. In
contrast, exposure to formal didactic training in forensic psychiatry is still
limited, and formal clinical training almost nonexistent, unless young psy-
chiatrists pursue fellowships. Clinicians, unfamiliar with basic forensic
practice, often fear to become involved in forensic cases and avoid forensic
practice entirely. Alternatively, when their participation in forensic matters
becomes unavoidable, they suffer undue anxiety and often recognize too late
that they do not have the skills needed to provide competent services.

This book is not intended to turn the general clinician into a forensic
specialist. As in any other subspecialty of medicine or psychiatry, general
practitioners are encouraged to have some training and knowledge in the sub-
specialty and to practice within their expertise. They are also encouraged to
recognize the limits of their expertise and to refer complicated cases to special-
ists. We hope to provide the basic information that general clinicians need to
discharge forensic obligations, whether required or voluntarily, in a compe-
tent manner. We hope, too, to help them recognize the areas of practice that
require advanced forensic skills and training, and encourage them to refer
these cases to forensic subspecialists or obtain consultation. We also hope
this volume contains much of interest to forensic specialists, who can always
learn from the knowledge and experience of their colleagues. These chapters
provide general clinicians and forensic specialists alike with concise reviews
and accepted practices that will expand their level of expertise in this exciting
and challenging subspecialty.

We take great pride in presenting this second edition of a collection of con-
tributions from outstanding authorities in forensic psychiatry. As has often
been observed, the intersection of the fields of psychiatry and the law creates
a complicated and foreign terrain. Understanding the lay of this land is es-
sential in order to negotiate it effectively. Although Isaac Ray did not differen-
tiate between the general clinician and forensic specialist, Ray recognized that
clinicians who entered the legal arena needed specialized skills to acquit them-
selves competently and urged his colleagues to acquire them. As Ray wrote
in 1851:

It cannot be too strongly impressed upon our minds that the duty of an ex-
pert is very different from those which ordinarily occupy our attention, and
requires a kind of knowledge, and a style of reflection, not indispensable to
their tolerably creditable performance. [Clinical and diagnostic skills] will
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render [the clinician] but indifferent service on the witness stand. There, he
will feel the need of other resources than these, and fortunate will he be, if
he do not learn his deficiency before he has exposed it. (Ray I: “Hints to the
Medical Witness in Questions of Insanity.” American Journal of Insanity 1851,
Vol. 8, p. 55)

We hope that the combined knowledge and experience regarding foren-
sic assessments and practice presented in this book will help guide both gen-
eral clinicians and forensic specialists to a positive, rewarding experience in
the field of forensic practice.

Robert 1. Simon, M.D.
Liza H. Gold, M.D.
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Rediscovering
Forensic
Psychiatry

Liza H. Gold, M.D.

Plus ca change, plus c’est la meme chose.
[The more things change, the more they
remain the same.]

Alphonse Karr (1849)

Forensic psyChiatfyhas become an acknowledged and re-
spected psychiatric subspecialty in recent decades. Psychiatrists have be-
come increasingly aware of the need for expertise in legal aspects of
psychiatric practice and in satisfying the legal system’s need for psychiatric
participation in adjudicating matters involving mental health. Training in fo-
rensic psychiatry is a core competency in psychiatric residencies. Social
forces, including the influence of managed care on the practice of psychiatry,
have played a role in stimulating interest in this subspecialty practice (Binder
2002; Rappeport 1999). Nevertheless, the intellectual challenges inherent in
working at the interface of psychiatry and the law have drawn some of the
most capable psychiatric practitioners to apply their skills in legal arenas.

3
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Organizational and professional developments have reflected increasing in-
terest in the practice of forensic psychiatry. The American Board of Forensic
Psychiatry (ABFN), now disbanded, began certifying the accreditation of fo-
rensically trained psychiatrists in 1979. The American Board of Medical Spe-
cialties and the American Psychiatric Association officially recognized forensic
psychiatry as a subspecialty in 1992 (Prentice 1995; Rappeport 1999). The
American Board of Psychiatry and Neurology formally recognized forensic psy-
chiatry as a subspecialty and took over the ABFN’s certification process, issuing
its first certification for Added Qualifications in Forensic Psychiatry in 1994.

The number of practitioners who identify themselves as forensic psychi-
atrists mirrors these institutional developments. The American Academy of
Psychiatry and the Law (www.aapl.org), the professional organization of fo-
rensic psychiatrists, was founded in 1969 with only 10 members. In 2008,
the American Academy of Psychiatry and the Law claimed almost 2,000 mem-
bers. In the 1960s and 1970s, a limited number of fellowship programs were
available, but interest in such training was almost nonexistent (Rappeport
1999). Currently, 50 forensic fellowships offer specialized training in the
United States and Canada, and most of these programs are filled.

Nevertheless, despite appearing to be a new subspecialty, forensic psychia-
try has been practiced for years, and psychiatrists establishing forensic practices
are in fact only rediscovering their professional roots. Forensic and clinical psy-
chiatry developed in tandem, and both were considered integral facets of the
new profession. The field of psychiatry, arguably the first subspecialty of med-
icinel (Grob 1994), developed in the first decades of the nineteenth century. Fo-
rensic psychiatric practice played an important but underrecognized role in the
development of psychiatry by connecting this new specialty with the field of
medical jurisprudence. In doing so, forensic psychiatry helped the field of clin-
ical psychiatry establish its professional identity.

Although it has all but disappeared in the twenty-first century, the field of
medical jurisprudence, the practice of medicine in relation to the law, has a
long historical tradition and was a recognized branch of medicine in the nine-
teenth century. The relationships of insanity and the law constituted an ac-
knowledged branch of this academic and practical field, long before clinical
psychiatry evolved. The first “mad-doctors,” or psychiatrists,? asylum doctors
combined their interest and experience in mental disorders with the traditions
of medical jurisprudence. They considered forensic practice an integral part of
their professional role. As such, forensic psychiatry quickly became an influ-
ential component of American medicolegal practice (Mohr 1997).

The well-established practice of surgery evolved from a different historical tradi-
tion and not as a subspecialty of medicine.
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The Making of History

The process by which medicine came to dominate discourse concerning
mental illness has engendered debate and controversy among historians and
sociologists of science and medicine (Scull 1981a). The controversies revolve
around the validity of different perspectives of historiography. Internal (or
Whiggish) histories of medicines, often written by medical practitioners,
tend to portray medical history as the progressive advancement of objective
knowledge and humanitarian benefits, generally without reference to exter-
nal social forces (Smith 1981). Critics of this approach point out that concep-
tualizations of diseases and treatments unquestionably demonstrate the
imprint of social and cultural forces, and failure to consider these forces re-
sults in an incomplete and biased perception of historical events (Starr 1982).

In contrast, some historians have focused their interpretations of history
on the external forces that drove professionalization. Indeed, sociologists
use the example of the medical profession to illustrate the developing prom-
inence and hegemony of the middle class. These interpretations are weak-
ened by their indifference to the content of medical knowledge and to the
undeniable benefits that modernization has brought to medical treatment
(Eigen 1991).

In this discussion, I will not attempt to resolve the historical and socio-
logical debates that have characterized the history of psychiatry. As some
historians have acknowledged, the once-fashionable distinction between the
external and internal histories of medicine and science is not productive
(Scull et al. 1996). The development of psychiatry cannot be understood en-
tirely as an internal process related to scientific advancement. It also cannot
be fully understood by interpretations that evaluate only external social forces
such as the desire for professional aggrandizement or, more recently, the im-
pact of managed health care on medical practice.

Multiple factors contributed to the emergence of psychiatry as a profes-
sional activity (Mohr 1997; Starr 1982). The rise of experts in madness and

2The term mad-doctor was once the standard English expression for medical men who
sought to make a living from the treatment of the mentally disordered. The term
most commonly used in the nineteenth century was alienist. The modern term psy-
chiatrist originated in Germany and did not come into widespread use until the last
third of the nineteenth century; the term was not generally preferred by the profes-
sion itself until the twentieth century (Scull et al. 1996).
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the development of a separate field of medicine devoted to the evaluation
and treatment of the insane was a complex phenomenon related to the needs
of an increasingly sophisticated, industrialized society (Eigen and Andoll
1986; Grob 1994). In this chapter, I review the intimate association between
the early development of organized psychiatry and forensic practice, foren-
sic psychiatry’s role in the professional identity of early specialists in mental
disorders, and the implications of this association for modern clinical and
forensic practice.

Development of Forensic Psychiatry

Historical Vignette

In 1840, Edward Oxford was tried for firing a pistol at Queen Victoria. He
pled not guilty by reason of insanity. At the beginning of the trial, the chief
justice was adamant that no witnesses, including medical witnesses, could
give an opinion on whether Oxford was insane, because this was the ultimate
issue before the court. By the end of the trial, the medical witnesses were giv-
ing such opinions without objection by the prosecution or the judges (Free-
mon 2001). During the trial, the court questioned one medical witness, Dr.
Hodgkin, about the basis of his opinion regarding Oxford’s insanity:

Question by the court: Do you conceive that this is really a medical question
at all, which has been put to you?

Answer: 1 do. I think medical men have more means of forming an opinion
on that subject than other persons.

Question by the court: Why could not any person form an opinion, from the
circumstances which have been referred to, whether a person was sane
or insane?

3This discussion will begin with developments in both England and the United States
and then focus on the professional organization of psychiatry in the United States
alone. Through the nineteenth century, English and American lawyers and asylum
physicians closely followed cases on both sides of the Atlantic. Key English legal
decisions were sometimes cited in the United States. United States civil and criminal
legal practice was essentially derived from English common law until the mid-nine-
teenth century, when the legal cultures of the two countries began to diverge (Smith
1981).
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Answer: Because it seems to require a careful comparison of particular cases,
more likely to be looked to by medical men, who are especially expe-
rienced in cases of unsoundness of mind.

Question by the court: What is the limit of responsibility [for criminal behav-
ior] a medical man would draw?

Answer: That is a very difficult point. It is scarcely a medical question.

(Review of the trials of Oxford and M’'Naghten, with an account of their
present condition, Vol. VII, 1851, cited in Freemon 2001, p. 369)

The Arrival of the Expert
Psychiatric Witness

The testimony in the Oxford case demonstrates the existence by 1840 of a
professional identity based on expertise in the evaluation of insanity. This de-
velopment was new to the nineteenth century.* Before that time, the legal pro-
fession had seen little need for advice on legal issues pertaining to insanity
(Eigen 1991, 1995, 2004; Eigen and Andoll 1986; Maeder 1985; Mohr 1993,
1997; Robinson 1996).> Beliefs about mental disturbance were deeply rooted
in common culture. The defining of insanity, in the mid-eighteenth century,
as total and complete want of reason and self-control set the bar for determin-
ing insanity so high that medical witnesses were rarely needed to identify its
presence (Eigen 2004).

Cases that might involve psychiatric testimony, such as invalidating a will
or a contract because of “lunacy”® or negating criminal responsibility, were
considered social, not medical, issues. The prevailing definitions and criteria
for cases were operationally related to the matter in question: whether the sup-
posed lunatic appreciated his true relationship to the legatees, whether he un-

*One prominent historian, however, argues that specialists in insanity, whose exper-
tise derived from owning a mad-house, “came of age” on December 5, 1788, when
King George III's physicians acknowledged their failure to manage the king’s delir-
ium and summoned the specialist mad-doctor Francis Willis to treat the king.

SInformation regarding the role of expert psychiatric witnesses is based on historical
records involving cases in which the insanity defense was invoked or in which testa-
mentary capacity was challenged. Of these types of cases, the best studied are those
involving the insanity defense (Eigen 1995; Mohr 1993).

5In the eighteenth and nineteenth centuries, terms such as lunacy, lunatic, the deranged,
madmen, and the insane were used interchangeably to refer to individuals with men-
tal disorders and were not considered pejorative. The use of these terms in this dis-
cussion reflects a historical tradition and is not meant to convey any negative
meaning or implication.
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derstood the terms of a contract and appeared able to exercise due care in
transactions, and whether or not he knew his act was right or wrong (Mohr
1997).

The insanity defense did not arouse much medical attention before about
1800 (Porter 1987; Smith 1981). In fact, before the early nineteenth century,
medical testimony was a rarity even at trials in which the issue of insanity was
raised. In establishing insanity, the testimony of friends, neighbors, and relatives
counted most (Porter 1987). For example, in 1724, Edward Arnold was tried
for the attempted murder of Lord Onslow. Arnold’s attorney attempted to prove
that Arnold was insane, but no physician was called to testify. The first trial to
include the testimony of a mad-doctor was that of Earl Ferrers. Dr. John Monro,
physician to Bethlem Hospital,” provided testimony regarding Ferrers’ uncle,
who had been Monro’ patient, and to the symptoms of insanity in general, but
never actually examined Ferrers® (Eigen 1995; Freemon 2001; Maeder 1985).
Only a few other cases contained recorded testimony of medical witnesses.

Most defendants were unlikely to be able to afford the services of a phy-
sician and therefore would be unlikely in the event of a trial to be able to pro-
duce as a medical witness a physician who had provided treatment prior to
the offense. Only relatively affluent individuals, such as Lord Ferrers, or in-
dividuals who belonged to a community that looked after its own could pro-
duce physician testimony. An example of the latter category is provided by
the Society for Visiting the Sick and Charitable Deeds, an organization estab-
lished by the London Sephardic Jewish community. This group employed a
doctor who appeared two or three times at the Old Bailey, London’s central
criminal court, on behalf of Jews accused of shoplifting (Walker 1968).

By the mid-1800s, however, medical witnesses had become a regular fix-
ture at insanity prosecutions, indicating that the courts had come to acknowl-
edge a professional with specialized expertise. In the latter half of the eigh-
teenth century, the relative frequency with which lunatics appeared in the
dock at the Old Bailey increased (Walker 1968), as did participation of medical
witnesses in their trials. In 1760, mad-doctors appeared in only 1 in 10 insanity

"This Dr. Monro was the second in a family dynasty of Monros who served as superin-
tendents of Bethlem Hospital. The first of the dynasty, James Monro, was medical
director from 1728 to 1752. A member of the Monro family occupied this position
until 1833.

8Ferrers was arraigned before the House of Lords for having murdered his steward,
pleaded madness, and found himself in the awkward position of having to conduct
his own defense to prove he was insane. He was found guilty and hanged (Porter
1987).
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trials. Beginning in 1760 with the Ferrers case, and ending with the trial of
Daniel M’Naghten9 in 1843, 43% of the cases that came before the Old Bailey
offered evidence regarding the prisoner’s mental state. By 1840, specialists in
insanity testified in almost half of all insanity cases concerned with a prop-
erty offense and almost 90% of trials involving personal assault (Eigen 1991,
1995; Eigen and Andoll 1986; Freemon 2001; Robinson 1996).

This dramatic increase in the presence of medical testimony was due in
part to the liberal use of capital punishment. In the 1700s, England applied
the death penalty to a wide range of personal and property offenses under
what was referred to as the “Bloody Code.”'? The English legal system de-
veloped a series of escapes from execution, one of which was a plea of insan-
ity (Eigen 1995; Walker 1968). Many of the defense medical witnesses in
these trials were well known for their opposition to the death penalty. One of
the witnesses in the Oxford trial frankly admitted that his opposition to capital
punishment biased his opinion concerning the presence or absence of insanity
(Freemon 2001). Nevertheless, as described by J.P. Eigen, the dramatic in-
crease in the legal participation of experts in insanity “suggests that by the
time of the M'Naghten trial, the specialist in forensic psychiatry had arrived”
(Eigen 1991, p. 452).

Basis of Forensic Expertise:
The Development of Clinical Psychiatry

The increased role of physicians in the courts coincided with the development
of clinical psychiatry, as demonstrated by the shift in the content of physicians’
testimony in the early decades of the 1800s. Before 1825, almost half of the
medical witnesses in insanity trials testified about friends or former patients.
Physicians’ courtroom testimony was a consequence of a social or profes-
sional encounter that predated the crime. Thus, their testimony did little more
than validate lay testimony.

In contrast, by the late 1820s, the medical witness was likely to be an asy-

9The spelling of the name “M’Naghten” has at least 16 variants (see Maeder 1985).
In this discussion, I have arbitrarily chosen to utilize the spelling that follows the con-
vention adopted by the American Journal of Psychiatry.

1%Under the code, for example, any theft valued at 30 shillings or more was a hang-
ing offense (Eigen 2004). In the spirit of reform typical of the Age of Enlightenment,
sentencing policy in the 1830s changed significantly. The “Bloody Code” was repealed,
most property offenses were no longer deemed capital crimes, and capital punish-
ment for most felonies was restricted.
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lum physician or jail surgeon who, similar to the practice of modern experts,
provided a formal diagnosis in the course of a post-crime “investigation” of
the accused’s sanity. These medical witnesses claimed that their sustained
familiarity with the mentally ill provided them with a level of professional
insight into insanity not shared by the casual or lay observer, or even by the
general medical practitioner (Eigen 1991; Eigen and Andoll 1986). Over half
of all known post-1825 relationships between medical witnesses and defen-
dants began after the crime, either while the defendant was in detention
awaiting trial or while he or she was confined in a mad-house. This expert
testified on the basis of “specialized knowledge” and not personal familiarity
with the defendant.

The Asylum Movement and
Moral Treatment

The medical expert’s specialized knowledge was a direct result of the develop-
ment of the asylum in the early nineteenth century. The physicians associated
with these institutions claimed that their study and treatment of large num-
bers of patients provided them with special expertise in matters pertaining to
insanity. General physicians who offered testimony in the eighteenth century
might see one or two cases of mental derangement a year. In contrast, asylum
physicians could cite a wealth of experiences in treatment and case manage-
ment. The more experience in treatment, the more credible the opinion. Even
general practitioners began to defer in court to specialists with greater num-
bers of patients (Eigen 1991, 1995; Eigen and Andoll 1986; Freemon 2001).
References to “mad-houses” in England can be traced back to the seven-
teenth century, and some existed even before then. Most, like Bethlem Hos-
pital in London,'! had their origin as religious or municipal charities (Scull
et al. 1996). Institutionalization of the insane in the American colonies first
appeared in the eighteenth century.!? Until the close of the eighteenth century,
however, mad-houses were not primarily medical institutions; their goals

UBethlem, originally Bethlehem Hospital, was established in 1247 by the order of
St. Mary of Bethlehem and began admitting lunatics in 1377. In 1547, King Henry VIII
took Bethlem away from the religious orders, made it into a hospital for indigent
lunatics, and granted its charter to the City of London (Porter 1987).

12The Public Hospital for the Insane, opened in 1773 in Williamsburg, Virginia, was
the first hospital devoted exclusively to the care of the mentally ill in colonial Amer-

ica.
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were custodial rather than remedial (Walker 1968). In England and the
United States, families or local communities were responsible for providing
care for the insane (Grob 1994; Walker 1968). Only the most dangerous or
violent individuals were institutionalized, generally in jails. Common medical
treatments of insanity, when provided, were based on traditional theories of
humoral imbalances, the mainstay of medical theory and treatment for cen-
turies, and standard interventions of bloodletting, blistering, and purging
were used to restore humoral balances (Grob 1994).

The asylums of the nineteenth century were a new phenomenon. Their
origins lay in the rationalism and optimism associated with the Age of En-
lightenment. This eighteenth-century philosophy posited that although man
was corrupt and imperfect, this was not his natural state. The belief that men
could better themselves, and that society was responsible for assisting its
more imperfect members to better themselves, led to humanistic and pro-
gressive social movements. Naturalistic and secular explanations of human
behavior replaced mystical or divine explanations. The successes of science
in astronomy and physics, the rapid strides made in technology, and the
struggles for political democracy in the United States, France, and England
were practical proofs of the validity of the belief that man could control his
environment and improve his life on earth (Barton 1987; Dain 1964; Grob
1994).

Explanations of insanity, which had previously been considered a dem-
onstration of divine intervention or punishment, also began to reflect a
rational, humanistic perspective. By the mid-eighteenth century, madness
came to be considered a pathological condition that could be cured (Grob
1994; McGovern 1985; Mohr 1997). In 1758, Dr. William Battie wrote the
first book dedicated entirely to mental illness, Treatise on Madness, in which
he declared that insanity was as manageable and curable as other dis-
orders.!3 By the latter part of the eighteenth century, medical interest in
insanity was on the upswing (Scull 1981b). Lunatics were increasingly seen
as a group who could be treated—and who deserved to be treated (Porter
1987).

Phrenology, considered the first science of the brain, was a central theo-
retical underpinning of this increased professional interest and provided a

DBattie was the first English physician of status to make treatment of the mad his
primary concern, the first to give clinical instruction on insanity, and the first to
deliver lectures on mental diseases. He was one of the very few psychiatrists to
become president of the Royal College of Physicians. Along with John Monro, the sec-
ond of the Monro dynasty at Bethlem Hospital, Battie became the leading “mad-doc-
tor” of his time (Hunter and MacAlpine 1982; Scull 1981b; Walker 1968).
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physical basis for the development of medical theories of insanity and the
specialty of psychiatry during the first four decades of the nineteenth cen-
tury (Coliazzi 1989; Cooter 1981; Dain 1964; Scull 1981b). This new “sci-
ence” provided a clear physiological explanation of the brain’s operations.
Phrenology proposed that the brain was composed of discrete anatomical or-
gans, each of which was associated with certain functions, emotions, or be-
havioral traits. Taken together, these explained mental organization and
could account for both normal and abnormal mental function. Doctors devel-
oped medical models of madness that connected the brain and other organs to
mental disturbances.

Physicians and laypeople alike began to call for more humane and hu-
manistic treatment of the insane. If insanity could be cured, something more
than standard medical treatments of blistering and purging was needed. At
the end of the eighteenth and the start of the nineteenth century, a method
of treatment was developed that promised new hope in ameliorating the
seemingly incurable affliction of madness.

In 1801, Philippe Pinel, in his Traité medico-philosophique sur U'aliénation
mentale, described his success at curing the insane through a program he
called “traitement moral.”* Pinel concluded that a carefully constructed so-
cial environment could help bring the emotions under control better than
medical treatment or mechanical restraints. He amassed empirical evidence
demonstrating his effective moral treatment of the insane and promoted a re-
formed asylum milieu using innovative management techniques emphasiz-
ing social and psychological interventions (Porter 1997). Pinel’s ideas on the
treatment of insanity were translated into multiple languages and spread
quickly. An English translation, A Treatise on Insanity, was published in 1806
and was widely known in the United States.

William Tuke in England came independently to conclusions similar to
those of Pinel. Tuke put his theories in practice by founding the York Retreat
in 1792, where he emphasized kindness and compassion in the care of the
insane. The goal of Tuke’s moral treatment was to provide humane care and
to demonstrate that the mad could learn to control themselves and their be-
haviors. Tuke implemented his philosophy of treatment by creating attractive
surroundings in which patients were treated like family or guests. Mechanical

14The adjective moral, as in moral treatment or moral insanity, began with the French.
Its original usage was not to distinguish “moral” from “immoral” but rather to dis-
tinguish between the patient’s mind as opposed to somatic pathology (Mohr 1997;
Porter 1987). However, the English use of the terms moral treatment and moral insanity
came to refer to both affective forms of insanity and insanity thought to be caused
by or related to immoral behaviors.
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restraints, intimidation, and bloodletting were not permitted. In contrast to
the York Retreat, “Bethlem Hospital...appeared as a kind of medieval hell”
(Porter 1997, p. 497). William Tuke’s theories and practices were widely dis-
seminated by Samuel Tuke’s publication of Description of the Retreat in 1813,
which spread news of William Tuke’s work to both sides of the Atlantic (McGov-
ern 1985; Porter 1997). Vincenzio Chiarugi in Italy and Benjamin Rush in
the United States also played roles in developing theory and practice associated
with the new moral treatment of the insane (Barton 1987; Dain 1964; Weiner
2008).

Moral treatment lent itself well to newly developing theories regarding
the etiology of madness. In addition to somatic etiologies, physicians came
to believe that the majority of cases of mental disease resulted from degen-
erate behaviors or the pressures of an increasingly industrialized society. De-
generate behavior was typically defined as any behavior that departed from
normative Victorian, Protestant, and bourgeois standards held both in En-
gland and in the United States (Smith 1981). Behavior or social problems that
could result in mental imbalance included intemperance, masturbation, over-
work, domestic difficulties, excessive ambition, faulty education (or, in women,
too much education), personal disappointments, marital problems, exces-
sive religious enthusiasm, jealousy, and pride (Grob 1994).

Moral therapy assumed that confinement in a well-ordered institution
was an indispensable part of the treatment of insanity. The work of Pinel, Tuke,
and others led to the conclusion that recovery from mental derangement, par-
ticularly disorders with “moral” (i.e., immoral) causes, was not only possible
but also probable. A judicious mix of medical and moral treatment could
correct the effects of improper behavioral patterns or a deficient social envi-
ronment. Once the individual was in a regulated environment, natural re-
storative elements could act upon the deranged mind, leading to a reversal
of mental disturbances. In addition, an authoritarian regimen could be em-
ployed in ways that persuaded patients to internalize the behavior and val-
ues of normal society and thus promote recovery (Grob 1994).

At the time these theories of treatment were being developed in the late
eighteenth century, numerous social factors had made the traditional and in-
formal methods of caring for the mentally ill less effective.!> The Enlighten-
ment’s faith that long-standing problems could be solved by purposeful
human intervention based on a combination of intellectual and scientific ap-

5These social factors included significant growth of the population and a propor-
tionate increase in the numbers of mentally ill people, as well as urbanization,
industrialization, and the decentralization of families (Grob 1994).
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proaches resulted in the concept of using institutions to help solve social prob-
lems (Grob 1994). The humanitarian spirit of reform combined with medical
theory resulted in the founding of insane asylums in the United States and
England. For most of the nineteenth century, doctors believed that the major-
ity of cases of insanity were curable, but only if patients were treated in spe-
cially designed buildings (Yanni 2007).

After 1800, systematic provision began to be made for segregating the in-
sane into specialized institutions (Scull et al. 1996). Mental asylums were
among the greatest public works of the nineteenth century, consuming huge
amounts of public money from the 1820s through the end of the century
(Dain 1964; Grob 1994; Mohr 1997). These new asylums, built on grand
scales, were promoted as progressive and were considered the only effective
and humane sites for the treatment of insanity (Porter 1997). Asylums were
centers of cultural and practical activity: they featured lecture series, literary
journals by and for patients, and dramatic groups. Patients also learned and
worked at useful and marketable skills such as farming and manufacturing
activities (Reiss 2008).

The earliest American asylums for the treatment of the insane, often
founded through citizen philanthropy, opened in the first two decades of the
nineteenth century and were modeled on the work of Pinel and Tuke (McGov-
ern 1985). Between 1825 and 1850, responsibility for the care and treatment
of the insane slowly fell under the jurisdiction of asylums established and
administered by the states.'® From 1825 to 1865, the number of asylums
in the United States grew from 9 to 62. Most of these were state-supported
(McGovern 1985).

Around 1800, no more than a few thousand lunatics were confined in a va-
riety of institutions in England, including mad-houses and jails. In 1808, Par-
liament passed an act empowering the establishment of public lunatic asylums.
By 1900, the number had increased exponentially to about 100,000 (Porter
1987).

Most nineteenth-century physicians accepted the precepts of moral
treatment, which did not involve somatic theory. Nevertheless, they main-
tained that insanity was ultimately rooted in the biological organism, par-
ticularly the brain. Moral therapy therefore needed to be incorporated within
a medical model and prescribed in conjunction with conventional medical

190 the United States, Dorothea Dix, one of the great social reformers in American
history, was a driving force in the development of institutions for the mentally ill.
Her social and political activism is credited with the building of 32 mental hospitals
and the development of the policy of state responsibility for the care of the mentally
ill (Barton 1987; Grob 1994).
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therapeutics (Porter 1997). Physicians who espoused moral treatment
were generally unwilling to apply it without the use of common remedies
such as bloodletting, purging, and blistering, and drugs such as opium and
morphine, tonics, and cathartics (Grob 1994). The ability of physicians to
apply both moral and medical theory to the treatment of the insane led in
large part to their ascendancy to positions of authority within the asylum
system.

Worcester State Hospital in Massachusetts, opened in 1833, typified the
institutions of this period. The hospital was structured to maximize contem-
porary moral and medical treatment. Unlike existing asylums, Worcester State
admitted relatively large numbers of patients. Under the administration of the
physician Samuel B. Woodward, its first superintendent, it quickly acquired a
national reputation. Between 1833 and 1845, Woodward reported that the re-
covery rate of individuals insane for a year or less averaged between 82% and
91%. These statistics seemed to prove that insanity could be cured with prompt
medical and moral treatment. Woodward himself soon became widely re-
garded as the most established authority in the treatment of mental disorders
in the United States (Barton 1987; Grob 1994; Scull 1981b).

The catalyst for the new field of psychiatry proved to be the associated
emergence of the bricks-and-mortar institutions for lunatics. The presence for
the first time of large numbers of patients in one place encouraged scientific
observation and new paradigms of mind and body (Porter 1987). The med-
ical profession and informed physicians increasingly acknowledged asylum
physicians as experts in matters pertaining to insanity. They demonstrated
their faith in the skills and opinions of these specialists by sending patients
to the asylums, adopting their views when testifying in court cases, and read-
ing their articles published in medical journals. The popular press also grad-
ually accepted the special role of asylum doctors. Newspapers and popular
journals published excerpts from their annual reports, described activities at
the hospitals, and urged the building of more asylums (Dain 1964; McGov-
ern 1985).

Partial Insanity

The confinement of the mentally ill created opportunities for the accumula-
tion of observations of patient behavior and symptoms. These observations
led to new descriptions and classifications of mental illness. Before the
eighteenth century, deranged reason was considered the sine qua non of all
cases of insanity, regardless of what other manifestations were present. Once
large numbers of patients were admitted to asylums, the early psychiatrists
began developing theories that introduced gradations and variations of in-
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sanity.17 These began to replace older, sharper distinctions between persons
who were clearly deranged and those who were merely troubled.

Toward the end of the eighteenth century, physicians specializing in mental
illness accepted the concept that people could be “partially” insane—that is,
not totally irrational. The theories of the French clinicians Pinel and Jean Eti-
enne Esquirol (in his Des Maladies Mentales, published in 1838) were highly
influential in the development of theories of partial insanity, an insanity that
could affect the emotions without necessarily affecting reason. James Cowles
Prichard, in his book A Treatise on Insanity and Other Disorders Affecting the
Mind (1835), was the first to use the term moral insanity to describe this type
of insanity. Prichard defined moral insanity as a type of mental disorder “con-
sisting in a morbid perversion of feelings, affections and active powers, without
an illusion or erroneous conviction impressed upon the understanding: it
sometimes coexists with an apparently unimpaired state of the intellectual fac-
ulties” (p. 20). He argued that although the disorder was difficult to diagnose
with certainty, observation, as well as the authority of Pinel and Esquirol,
proved that this illness did exist (Coliazzi 1989; Dain 1964; Dain and Carlson
1962; Eigen 1991; Maeder 1985; Mohr 1997; Porter 1997; Smith 1981).

Physicians postulated that moral insanity resulted from a localized phys-
ical change in the brain just as did other traditionally recognized forms of
insanity. Physicians and medical authors in the early nineteenth century,
including Prichard, frequently used the word lesion in discussing mental
illness. This word evoked the spirit of the new empirically based clinical
medicine institutionalized in France. In using this term in connection with
partial insanity, physicians such as Prichard explicitly invoked an organic
etiology for this newly defined form of insanity. For example, in his testimony
in the Oxford trial, Dr. Hodgkin called Oxford’s form of insanity “a lesion of
the will” (Freemon 2001).

Phrenological theories were easily invoked to support the concepts both
that an individual’s moral (or emotional) faculties might be deranged while
those of reason remained intact and that such derangement resulted from a

Through such observations, general paresis, epilepsy, and “idiotism” were recognized
as distinct disorders. Emil Kraepelin’s classification of psychiatric disorders, the Lehr-
buch der psychaitrie, originally published as a brief compendium in 1883, grew
through its nine editions into an encyclopedia of nineteenth-century psychiatry (Gach
2008) and was the culmination of a century of descriptive clinical psychiatry accu-
mulated through asylum admissions. Kraepelin’s nosological classifications pro-
vided the framework for modern psychiatric nosology, reflected in the third edition of
the Diagnostic and Statistical Manual of Mental Disorders (American Psychiatric Associ-
ation 1980).
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specific lesion in the brain (Dain and Carlson 1962). These references to le-
sions generally lacked empirical support, except in a few cases in which au-
topsies revealed the presence of a brain tumor or other gross abnormality.
The acceptance of their presence rested on faith rather than observation.
Nevertheless, this optimism, derived from the development of clinical med-
icine based on pathology in the early nineteenth century, gave rise to a new
confidence that empirical methods would soon systematically uncover the
physical causes of mental illness (Grob 1994; Smith 1981).

Before the 1830s, the concept of partial or moral insanity encountered rel-
atively little opposition in the United States. In the decade following the ap-
pearance of Prichard’s work, moral insanity became an important and
controversial issue in American psychiatry. Moral insanity served as a catchall
term for many forms of mental illness in which intellectual powers seemed to
remain partially or completely intact. The concept of such a disorder was not
unanimously accepted, and debate regarding its existence continued through-
out the century. Nevertheless, by the 1840s, most physicians prominent in the
treatment of the mentally ill had accepted, at least to some extent, the exist-
ence of moral or partial insanity (Rosenberg 1968).

Diagnoses of partial insanity, such as delusions, monomania, and moral
insanity, cast doubt on the layman’s or even the general physician’s ability to
discern sanity from purposeful and seemingly rational behavior (Eigen 1991,
Eigen 2004; Robinson 1996). As J.P. Eigen points out, “Where the 18th-cen-
tury courtroom was only prepared to accept global delirium as the criterion
that could preclude the defendant’s inability to know ‘what he was about’ and
therefore render him a person incapable of choosing to do wrong, nineteenth-
century juries were presented with a partial insanity, but one that was argued
to be sufficiently debilitating to carry exculpatory significance” (Eigen 2004,
p. 401). The fact that a defendant actively constructed the elements of the
crime—that is, demonstrated rational planning to execute the crime—did not
necessarily demonstrate that he or she was aware of the nature or consequences
of the act. In fact, according to these new theories, what might appear to the
untrained observer to be reasoning and planning might, to the psychiatric ex-
pert, indicate the workings or force of a delusion (Eigen 2004).

The concept of partial insanity opened the door to a forensic role for psy-
chiatrists. The second quarter of the nineteenth century witnessed a sixfold
increase in medical participation in insanity trials at the Old Bailey. Half of
all medical witnesses who appeared in these trials employed a form of partial
insanity to support their diagnosis of insanity (Eigen 1991).

The Hadfield case was the first to introduce into the courts both the the-
oretical shift and its implications for expert witness testimony. James Hadfield
was indicted for high treason for attempting to kill King George III in 1800.
In this case, Hadfield’s partial insanity was said to involve mental derangement
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limited to the formation of delusions (Freemon 2001). Hadfield’s counsel,
the well-known jurist Thomas Erskine, argued that Hadfield’s delusional
thinking affected only part of his mind and was able to demonstrate that
Hadfield’s delusions developed after he had sustained head injuries during the
course of military service. Erskine obtained the testimony of Dr. Alexander
Crichton, an eminent author in the field of insanity (Weiner 2008),18 who
stated that Hadfield’s head wound could result in a form of insanity that might
spare the rational powers and be evident only in particular subjects (Free-
mon 2001; Robinson 1996). After a trial lasting only one day, Hadfield was
found not guilty and sent to Bethlem Hospital.*?

Successful defenses of insanity had been a regular feature of Old Bailey
trials for at least 60 years (Walker 1968). The Hadfield case, however, made
clear that the ordinary perceptions of the courts or of laymen could not pro-
vide conclusive evidence of a defendant’s sanity. A form of partial insanity
that could not be appreciated by ordinary people required the introduction
of witnesses with special expertise in the recognition of this hidden condi-
tion (Freemon 2001). Such professional insight could be derived only from
close inspection, repeated observations, and comparison of large numbers of
the deranged, which were only available in asylums and prisons (Eigen 1991).
Thus, asylum doctors were well positioned to step into a forensic role. That
they were able to do so with relative ease was the result of their association
with the historical traditions of medical jurisprudence.

Medical Jurisprudence

Doctors had, of course, provided courtroom testimony prior to the develop-
ment of clinical psychiatry and the asylum system. The field of medical juris-

18pr. Crichton, author of An Inquiry into the Nature and Origins of Mental Derangement,
published in 1798, 2 years prior to the Hadfield trial, examined Hadfield the night
before the trial. Dr. Crichton later became physician to Tsar Alexander I of Russia.

9Until the Hadfield case, acquitted lunatics were either sent to jail or released to the
custody of their family, depending on what seemed appropriate to the court. Hadfield’s
case prompted passage of the Act for the Safe Keeping of Insane Persons Charged
With Offences (also known as the Criminal Lunatics Act) of 1800, which created a
new class of detainees, “Criminal Lunatics.” The act created an automatic process
whereby the court could order an individual acquitted on the grounds of insanity
“to be kept in strict custody, in such place and in such manner as to the court shall
seem fit, until His Majesty’s pleasure be known” (Walker 1968, p. 78; see also Porter
1987). Despite one escape attempt, Hadfield died in Bethlem in 1841 after 40 years
of confinement, at the age of 69 (Maeder 1985; Walker 1968).
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prudence, defined as the interaction between those who possessed medical
knowledge and those who exercised legal authority, encompassed issues re-
lating to criminal justice, public health, and the functions of public medical
examiners and coroners. Physicians had provided testimony for centuries re-
garding cause of death, wounds, poisoning, and other matters (including
signs of witchcraft). Furthermore, from at least the sixteenth century, they
occasionally offered testimony on matters relating to madness and insanity
in European courts.

The fact that the new specialists in madness were medically qualified en-
abled them to fit into the expert witness role established by the traditions of
medical jurisprudence occupied by physicians and draw on the respect ac-
corded to its practitioners (Eigen 1991). Historically, the mad-doctor in
court had never been very far from challenges to claims of expert knowledge.
The medical qualifications of the asylum doctors allowed them to draw on cen-
turies of tradition, conferring a certain status to their participation in legal
proceedings. At the same time, providing courtroom testimony was a public
means for the new asylum physicians to reinforce their claims to specialized
expertise in the diagnosis and treatment of the insane, especially in regard to
partial or moral insanity.

During the first half of the nineteenth century, medical schools endorsed the
concept that medical jurisprudence was an essential aspect of professional
training for future physicians. The first formal chair in medical jurispru-
dence was created in Edinburgh in 1807; in the United States, the first chair
was created at Columbia University in New York in 1813 (Mohr 1993). Most
American medical schools had faculty chairs in medical jurisprudence by
1840. Nearly every lecturer in every course on medical jurisprudence ad-
dressed the subject of insanity. Medical literature related to jurisprudential
issues, including mental disorders, multiplied dramatically between 1820 and
1850. Almost all comprehensive publications dealing with the subject in-
cluded a detailed discussion of legal issues relating to insanity.

Of this literature, the most influential was the work of T.R. Beck, a pro-
fessor of medical jurisprudence at Western Medical College in Albany, New
York. Beck wrote the first American text on the subject, Elements of Medical
Jurisprudence, published in 1823. The two-volume text was an attempt to
summarize the issues that had concerned medicolegalists since the Middle
Ages. It was reprinted in 12 editions through 1860 and became the most fre-
quently cited medicolegal text in American court cases (Mohr 1993).

Beck emphasized the importance of the role of the medical expert in legal
cases: “It need hardly be suggested that in many instances, a legal decision de-
pends on the testimony of medical witnesses” (Beck 1823, Vol. 1, p. vii). Beck
also emphasized the importance of the adjudication of insanity as a major as-
pect of medical jurisprudence. In 1841, Beck wrote, “The nature of insanity as
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excusing from the responsibility of criminal acts was one of the two primary
subjects in legal medicine” (Mohr 1993, p. 122). Although Beck was not a
psychiatrist, his interest and work in the role of insanity in the field of medical
jurisprudence led him to become president of the Board of the Utica State Asy-
lum of New York, further demonstrating the close connection between the
field of medical jurisprudence and the newly developing field of psychiatry.

The first volume of Beck’s Elements contained a chapter, entitled “Mental
Alienation,” that specifically covered aspects of the subject relevant to civil
and criminal cases. These included the symptoms that constitute a state of
insanity; the problems of sanity in court proceedings; the various types of
mental impairment short of insanity; monomania and partial insanity; and
the state of mind necessary to make a valid will (Mohr 1993). This chapter
defined the next two centuries of the history of forensic psychiatry in the
United States.

Psychiatrists, Moral Insanity, and
Medical Jurisprudence

The spirit of Enlightenment reform included a commitment on the part of
physicians to help improve society. The medical community regarded itself
as an integral part of the program of human and social improvement. Many
physicians believed that training in medical jurisprudence would enhance
the public contribution of physicians toward the betterment of society by
helping them achieve a working relationship with lawyers, judges, and leg-
islators. Most medical jurisprudents believed they could help society deal with
the troubling and difficult problems posed by mental illness, and many felt
it was their social duty to do so (Mohr 1993; Robinson 1996).

The new specialists in mental disorders took the same position. The in-
creasing numbers of texts on the causes and treatments of moral insanity
were accompanied by increasing numbers of texts devoted to the medical
jurisprudence of insanity. Both typically urged the medical community to
recognize the existence of moral and partial insanity and to provide medical
testimony regarding this and other mental illnesses as their social duty.

Benjamin Rush provides the earliest example of the psychiatric specialist
who believed a physician’s social duty demanded legal involvement and whose
theories included a belief in partial insanity. Rush was a major influence in the
development of the field of psychiatry. He advocated more humane treatment
of the insane despite his use of most of the common eighteenth-century rem-
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edies, such as bloodletting, restraint, and stimulation of terror as shock ther-
apy (Dain 1964). Rush also believed that certain insane persons suffered prima-
rily from affective or volitional impairment and, although mentally disordered,
demonstrated no impairment in their ability to reason (Dain 1964; Porter
1997). He called this disorder “moral derangement,” which he defined as
“that state of mind in which the passions act involuntarily through the in-
strumentality of the will, without any disease in the understanding” (Rush
1811/1977, p. 380).

Rush encouraged all physicians to develop stronger medicolegal skills as
part of their obligations to society:

They entertain very limited views of medicine who suppose its objects and
duties are confined exclusively to the knowledge and cure of diseases. Our
science was intended to render other services to society. It was designed to ex-
tend its benefits to the protection of property and life, and to detect fraud and
guilt in many of their forms. This honour has been conferred upon it by the
bench and the bar, in all civilized countries both in ancient and modern times.
That part of our science, which qualifies us to discharge these important civil
duties, has been called medical jurisprudence. (Rush 1811/1977, p. 363)

Rush urged his medical students to obtain a strong grounding in the
medical jurisprudence on insanity. He explicitly connected the concept of
moral insanity to medical jurisprudence and discussed in detail “those states
of the mind which should incapacitate a man to dispose of his property, to
bear witness in a court of justice, and exempt him from punishment for the
commission of what are called crimes by the laws of our country” (Rush 1811/
1977, pp. 365-366).%°

John Haslam’s Medical Jurisprudence as It Relates to Insanity (1817) was
the first major work specifically calling for the use of medical experts in
diagnosing and treating the insane on the basis of their expertise in cases
involving insanity. Haslam occupied a position at the forefront of the mad-
doctoring trade as the resident apothecary of Bethlem?! (Scull et al. 1996).
His book was reprinted in the first major compilation on medical jurispru-

20Rush (1811/1977) concluded this first documented lecture on the medical juris-
prudence of insanity by stating that the only objection to the use of medical knowl-
edge for legal reasons might be that such testimony could result in the “more certain
and general” conviction for offenses punishable by death. The solution to this prob-
lem, Rush stated, was “sure and infallible”: the abolition of death as a punishment in
all cases including murder (p. 393).

H'Haslam was dismissed from his position in 1816 as a result of a Parliamentary
investigation into conditions at Bethlem (Scull et al. 1996).
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dence to appear under an American imprint, Tracts on Medical Jurisprudence
by Thomas Cooper, published in Philadelphia in 1819.

In some instances, Haslam stated, an individual’s insanity is evident and
demonstrable without the need of a medical practitioner’s testimony. Never-
theless, he argued, many insane people can conduct themselves with propri-
ety and appear perfectly reasonable, and “ordinary persons have been much
deceived” by such appearances:

Is the person accused, of insane mind? ...In those cases where the prisoner
is so bereft of his reason, that any twelve men would not entertain a different
opinion, where numerous evidences appear to testify to repeated acts of in-
sanity, which are so manifest that they cannot be otherwise interpreted; and
where he has been confined and treated for this malady, the physician will
have an easy duty to perform: but it is in cases which appear to be involved
in difficulty, where the disorder, although existing and directing the actions,
is not so ostensibly developed that the medical evidence becomes important,
and capable by sagacity, experience and truth, of explaining and characteriz-
ing the state of the person’s intellect. (Haslam 1817, pp. 2-3)

Cases of partial insanity, Haslam observed, involved considerable doubt
about the person’s state of mind. He insisted that medical specialists were
uniquely qualified to detect such forms of madness and were certainly more
skilled in their diagnosis than the general populace because of their asylum
experience (Eigen and Andoll 1986). He noted, “Patient enquiry, daily com-
munication with deranged persons and attentive observation of their habits,
confer the means of judging on medical practitioners, and more especially
on those, who have for a series of years, solely confined their practice to this
department of the profession” (Haslam 1817, pp. 7-8). Haslam also indi-
cated that, unlike the lay observer, the trained observer could identify those
attempting to escape responsibility by feigning madness (Eigen 1991).

Isaac Ray and the Consolidation of
Medical Jurisprudence and
Clinical Psychiatry

Isaac Ray is associated with the development of forensic psychiatry more
than any other nineteenth-century physician. Ray’s A Treatise on the Medical
Jurisprudence of Insanity, published in 1838, became the standard text on the
subject throughout the nineteenth century. The first edition of Ray’s book
was followed a year later by two reprintings, one in London and the other in
Edinburgh. The second edition appeared in 1844, and three more revised
editions followed in 1853, 1860, and 1871.
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Ray’s Treatise was the most comprehensive and systematic English pre-
sentation of the medical understanding of insanity in the context of litiga-
tion (Mohr 1997). Ray drew on the work of authors such as Haslam, Pinel,
and Prichard. He laid out various types of mental disorders as understood by
these experts and described the ways in which enlightened courts should deal
with each type.

The Treatise established Ray as a leading authority in the jurisprudence
of insanity and earned him an international reputation. The influence of Ray’s
work spanned the Atlantic and the twentieth century. Ray’s Treatise was quoted
extensively by the defense in the M’Naghten trial in 1843, and it was cited
again more than a century later by Judge David Bazelon in his decision in
Durham v. United States (1954; Robinson 1996). More than any other nine-
teenth century psychiatrist, Isaac Ray has had the greatest impact on current
scholarship in legal and forensic psychiatry (Dietz 1978).

Ray epitomized the type of physician attracted to medical jurisprudence
during the first half of the nineteenth century. He was strongly influenced by
French medicine, committed to the scientific method, and optimistic about
the treatment of insanity and the future role of medical experts in court pro-
ceedings. Notably, Ray came to forensic psychiatry through medical juris-
prudence rather than vice versa. At the time he wrote the Treatise, Ray was
31 years old and a general practitioner in Maine, with no particular expertise
in treating the insane. After publication of the Treatise, Ray became the ad-
ministrator of the Maine Insane Asylum in Augusta from 1841 to 1845, and
then administrator of Butler Hospital for the Insane in Providence, Rhode Is-
land from 1845 to 1866 (Hughes 1982; McGovern 1985).

Like Rush and other adherents of medical jurisprudence, Ray believed
that medical practitioners were obligated to address the legal status of the in-
sane and to educate the courts and the public. He believed that the public
had a claim on such services from physicians, especially those who occupied
official positions:

The frequency with which questions of insanity are now raised in courts
of justice, has rendered it a very common duty for those who are engaged
in our department of the healing art, to give their testimony in the capacity
of experts...I see no reason why [this duty] should be evaded, upon any
other ground, than interference with other engagements, but many rea-
sons why it should be cheerfully and intelligently performed. (Ray 1851,
pp. 53-54)

Isaac Ray also held that insanity was a physical disease (Cooter 1981;
Dain 1964; Hughes 1982; Scull 1981b). He believed that the clinical features
of insanity were the result of pathological changes in the brain. As a vocal
advocate of phrenology, he accepted the existence of subtle and varying grades
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of insanity based on the existence and disturbances of discrete faculties and
propensities in cerebral tissue. He became the foremost American proponent
of the concept that impairment of the will or the emotions could occur in
the absence of impaired cognition or rationality. He noted that “the insane
mind is not entirely deprived of this power of moral discernment, but on many
subjects is perfectly rational, and displays the exercise of a sound and well
balanced mind, is one of those facts now so well established, that to question
it would only betray the height of ignorance and presumption” (Ray 1838/1989,
p- 32).

Ray criticized American courts for retaining concepts of insanity based
solely on derangement of reason, concepts that he considered narrow and out-
dated (Mohr 1997). He observed, “Few, probably, whose attention has not
been particularly directed to the subject, are aware how far the condition of the
law relative to insanity is behind the present state of our knowledge concern-
ing that disease” (Ray 1838/1989, p. vii). Ray believed that if the courts and
the public could be educated up to the levels of understanding attained by ex-
perts in mental illness, fewer citizens would have to suffer punishments for ac-
tions they could not willfully control or reasonably understand.

Ray also became an ardent and capable defender of the special standing
of experienced clinicians, particularly asylum physicians, in adjudicative
settings in which questions of mental health were at issue. Most “experts,” he
observed, were simply general practitioners who rarely saw insane patients
and were unfamiliar with the current literature. Determinations regarding
insanity, particularly moral insanity, required familiarity with the more sub-
tle manifestations of insanity that could only derive from expertise gained
from observing and treating large numbers of such patients. Ray wrote: “Cases
of doubtful mental condition are not those whose true character can be dis-
cerned at a glance. The delicate shades of disorder can only be recognized by
one who has closely studied the operations of the healthy mind, and is fa-
miliar with that broad, debatable ground that lies between unquestionable
sanity, and unquestionable insanity” (Ray 1851, p. 55).

Ray considered the physicians who manage “lunatic asylums and retreats
for the insane” (Ray 1838/1989) uniquely qualified to provide such testimony:
“An enlightened and conscientious jury...will be satisfied with nothing less
than the opinions of those, who have possessed unusual opportunities for
studying the character and conduct of the insane, and have the qualities of
mind necessary to enable them to profit by their observations” (pp. 58-59).
Fortunately, Ray noted, such a group of physicians was available.
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The Asylum Physicians:
Psychiatry’s First Expert Withesses

The physicians serving in mental hospitals as superintendents, assistant
superintendents, and visiting physicians exercised a virtual monopoly over
the care of the insane by the mid-nineteenth century (Dain 1964). By the
1840s, the branch of medicine concerned with mental illness had devel-
oped into a recognized specialty associated with asylums. The number of
asylum superintendents and physicians probably never exceeded 200, and
for much of the time before 1865, there were fewer than 100. Nevertheless,
by mid-century, the expertise of these new specialists in the diagnosis and
treatment of insanity, although not universally accepted, was widely ac-
knowledged.

The increasing use of psychiatric witnesses seems to have been more
court-inspired than professionally generated (Eigen 1991). Scientific advances,
social and political reforms, and the Enlightenment’s optimism regarding the
social reform resulted in the increased reliance of courts and legislatures on
medical witnesses and scientific authorities (Robinson 1996). Problems sel-
dom arose in cases where defendants were obviously irrational, demented, or
hallucinatory. In contrast, courts found highly problematic those cases where
defendants claimed moral or partial insanity. The identification of these forms
of insanity and their implications for legal responsibility required the testi-
mony of physicians with specialized knowledge. More and more, especially in
high-profile trials, asylum superintendents, authors, and lecturers in insanity
acted as expert medical witnesses (Eigen 1991).

As noted, Ray is the nineteenth-century psychiatrist most closely associ-
ated with forensic practice. However, many of the era’s preeminent asylum
physicians regularly provided expert witness services to the courts. These phy-
sicians took for granted that providing expert testimony was part of the new
specialized practice of psychiatry. The most difficult cases were often re-
ferred to established experts for evaluation and testimony. The asylum phy-
sicians’ sustained professional association and clinical experience with the
insane spoke directly to the common law requirement that an expert opinion
be based on specialized knowledge beyond that available to the layperson
(Eigen 1991). The two roles of clinical physician and expert witness were
widely considered compatible and congruent, and physicians were encour-
aged to provide both types of services.

As a result, then as now, certain mad-doctors became celebrated for their
courtroom testimony, their treatises on forensic psychiatry (Porter 1997),
and their theories regarding insanity, as demonstrated by the careers of the
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leaders in this new field. In 1844, the Association of Medical Superinten-
dents of American Institutions for the Insane (AMSAII), the first medical
specialty organization in the United States,”? was founded by 13 of these
specialists (Barton 1987; Grob 1994).23 At its first meeting, all the members
of the group agreed that the jurisprudence of insanity was one of five pri-
mary subjects that needed to be addressed by the organization (Medical As-
sociation 1845).

Isaac Ray was one of the founding members of AMSAIL. He served as vice
president from 1851 to 1855, and as the organization’s president from 1855
to 1859. Ray’s forensic orientation and influence on the newly developing
profession are self-evident. However, the professional identity of other found-
ing members also included the practice of medical jurisprudence in relation
to insanity (Dain 1964; McGovern 1985). These other early specialists in
mental disorders included Samuel Woodward, the first president of the orga-
nization and the superintendent of Worcester State Asylum in Massachusetts;
Luther V. Bell, the superintendent of McLean Asylum, also in Massachusetts;
Pliny Earle, superintendent of the Bloomingdale Asylum in New York; and
Amariah Brigham of the Hartford Retreat and, later, the Utica State Asylum in
New York (Barton 1987). All played key roles in the shaping the character of
early American psychiatry.

The founding members of AMSAII were all widely known physicians who
had much in common: they were asylum superintendents, they endorsed the
concept of partial or moral insanity (Dain and Carlson 1962), and many
were strongly influenced by phrenology and its somatic implications
(Cooter 1981; Dain 1964; Hughes 1982; Scull 1981b). The asylum psychia-
trists did not differentiate between the roles of clinician and expert witness.
Providing expert testimony based on their specialized expertise was an un-
questioned part of this new specialty practice.

Members of the AMSALII testified regularly in the courts. For example, in
1846, Dr. Amariah Brigham served as the prime witness and personal con-
sultant for former New York State governor William H. Seward in Seward’s
use of the insanity plea in the defense of two murderers, Wyatt and Freeman
(Spiegel and Spiegel 1998). Brigham helped Seward prepare his defense by

22In 1841, the Association of Medical Officers of Asylums and Hospitals for the Insane
was founded in England. This professional organization ultimately became the Royal
Medico-Psychological Association and, later, the Royal College of Psychiatrists.

2In 1892, the organization changed its name to the American Medico-Psychologi-
cal Association, which, in 1922, became the American Psychiatric Association.
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sending him several books to read, including Prichard’s A Treatise on Insanity
and Other Disorders Affecting the Mind; Esquirol's Mental Maladies, A Treatise
on Insanity; Samuel Tuke’s Description of the Retreat; and Isaac Ray’s A Treatise
on the Medical Jurisprudence of Insanity.>* Brigham also provided dramatic
courtroom testimony in the case.?’

Luther V. Bell also regularly provided forensic testimony. In 1843, he tes-
tified for the defense in the widely known case of Abner Rogers. Rogers was
tried for murdering the warden of the prison in which he was already incar-
cerated and pled insanity (Ray 1873). Bell was also consulted in 1857 by the
defense in a case before the Eighth Circuit Court in Illinois. The defendant,
accused of murder, claimed that an overdose of chloroform during a surgical
procedure had resulted in damage to his brain and caused insanity. He was
acquitted on the grounds of insanity and sent to the Illinois State Asylum. The
prosecutor in this case was Abraham Lincoln (Spiegel and Suskind 1997).

Other superintendents and asylum physicians also provided statements
and testimony to the courts. In 1845, a Dr. Allan, described by Isaac Ray as
“the worthy superintendent of the Kentucky Lunatic Asylum” (Ray 1873/
1973, p. 237), provided testimony in an attempt to prevent the execution of
a convicted murdered who had unsuccessfully pled insanity. J.H. Worthing-
ton, superintendent of Friends’ Asylum for the Insane in Philadelphia, and
S. Preston Jones, Assistant Physician of the Pennsylvania Hospital for the In-
sane, addressed the court to the same end in the case of a convicted murderer
who pleaded insanity on the basis of a history of epilepsy (Ray 1873/1973).
In 1866, Dr. Charles Nichols, Superintendent of the Government Hospital
for the Insane, now known as St. Elizabeths Hospital, provided testimony in
the successful defense of a woman, Mary Harris, who was acquitted on the ba-
sis of insanity of the murder of her former lover. Dr. Lee, assistant physician
at the Worcester State Hospital, provided testimony in 1848 regarding issues
of insanity in a case involving a contested contract (Ray 1848).

These specialists also testified in testamentary cases. In the highly pub-
licized Parish will case of 1856, Amariah Brigham testified that the late tes-

24Although Seward lost both of these highly publicized cases, they helped establish
his fame as a jury lawyer and a legal expert on the jurisprudence of insanity. Seward
eventually served as a New York State senator, the governor of New York, and a U.S.
senator. In 1860, after losing the nomination for president to Abraham Lincoln, Seward
was appointed secretary of state by Lincoln (Spiegel and Spiegel 1998).

2During his testimony, Brigham pointed at a man sitting in court and was proven
correct when he declared that he, Brigham, recognized the man to be deranged and
insane simply from his looks. In a letter to his wife, Seward said that “Brigham was
wonderful” on the witness stand (Spiegel and Spiegel 1998, p. 240).
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tator was sane. In an early “battle of the experts,” Samuel Woodward, Isaac
Ray, and Luther Bell had provided opinions that the testator was insane (Dain
1964; Mohr 1993; Zilboorg 1944). Lesser-known asylum physicians also pro-
vided testimony in cases involving contested wills. In the Angell will case, a
Dr. Tyler, associated with McLean Asylum, provided an opinion concurring
with Dr. Isaac Ray that the testatrix was insane when she wrote her will and
codicils (Ray 1873/1973). In 1847, Drs. Woodward, Brigham, and Bell, as well
as Isaac Ray, testified in the Oliver Smith will case (Ray 1848).

The interest in and importance of forensic practice in early clinical psychia-
try were reflected in the content of the American Journal of Insanity, AMSAIT of-
ficial publication. Amariah Brigham founded and published the journal in 1844,
some months before the founding of AMSAII, but it immediately became the
representative journal of the association. The journal was the first periodical in
the English language devoted exclusively to issues regarding “psychological
medicine” (Bunker 1944, p. 196). It quickly acquired a broad audience in both
the United States and Britain and gained a reputation as the most authoritative
American periodical dealing with insanity (Dain 1964; Grob 1994).

The early years of the American Journal of Insanity demonstrate that a fo-
rensic identity was an integral aspect of the developing specialty of psychia-
try. The medicolegal orientation of the editors is unmistakable. Some of the
forensic activities of the journal’s first editor, Amariah Brigham, have already
been reviewed. Even more notably, upon Brigham’s death in 1849, T.R. Beck
became the journal’s second editor and served in that capacity from 1850 to
1854. Although he was not a psychiatric specialist, Beck was an expert in med-
ical jurisprudence and, as discussed previously, the author of the widely known
Elements of Medical Jurisprudence (1823).

From its inception, the American Journal of Insanity frequently published pa-
pers on the relationship between psychiatry and the law. In the first 10 years of
publication (1844-1854), authors and editors publicized, reviewed, and com-
mented on significant trials. Authors often expressed indignation that nonspe-
cialists served so frequently as expert witnesses on mental illness (Stokes 1855).

The very first volume (1844-1845) contained an article entitled “Medical
Jurisprudence of Insanity” by C.B. Coventry (1845), professor of medical ju-
risprudence at Geneva College and a member of the Board of Managers of
Utica State Asylum.?® Coventry discussed the M'Naghten rules, formulated
the previous year, and stated regretfully that the 15 English jurists who devised
the M'Naghten rules failed to take the existence of moral insanity into consid-

20Coventry, along with Amariah Brigham, also provided testimony in Seward’s
unsuccessful defense in the Wyatt and Freemon trials.
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eration. Coventry’ article strongly implied that the M'Naghten rules failed to
consider the fundamental principles of clinical psychiatry. In addition to this
article, the first volume included case histories involving the medical jurispru-
dence of insanity (pp. 75-77); an article by Samuel Woodward (1845) entitled
“Homicidal Impulse”; book reviews of two new texts on the subject of the
medical jurisprudence of insanity (pp. 281-283, 370-372); and a detailed re-
view of the trial of Abner Rogers, which extensively quoted the testimony of
Drs. Bell, Woodward, and Ray (Coventry 1845, pp. 258-274).

Highly publicized or significant trials were regularly reviewed and dis-
cussed. T.R. Beck, for example, provided comments on the case of Lord Earl
Ferrers (Case of Lord Ferrers 1845). Many issues included reviews of books
and journals on medical jurisprudence and forensic medicine. The cases of
Oxford and M’Naghten were reviewed in detail (Review of the Trials of Oxford
and M’cNaughten 1851). Cases of contested wills and the capacity to enter a
contract were also discussed. In a seminal 1851 article entitled “Hints to the
Medical Witness in Questions of Insanity,” Ray gave practical advice to psy-
chiatrists serving as experts. Although it is more than 160 years old, this article
discusses many of the problems that modern expert witnesses still encounter,
including the influence of adversarial bias, the unscientific nature of cross-
examination, surprisingly familiar trick questions, and the need to maintain
composure on the witness stand.

Indeed, during the first three or four decades of its publication, almost ev-
ery issue of the American Journal of Insanity contained a discussion of medico-
legal principles or an account of court proceedings in a criminal case in which
a plea of insanity had been entered or in which AMSAII's members had testified
(Bunker 1944). Many of these were discussed in detail. The percentage of fo-
rensic articles published in these years was significantly higher than that repre-
sented by forensic articles in the modern American Journal of Psychiatry.

The 1840 trial of Edward Oxford in England marked the high point in
the arrival of expert psychiatric witnesses (Freemon 2001). Edward Oxford,
age 18 years, was charged with high treason for shooting at Queen Victoria
and Prince Albert while they rode in their carriage. His trial reflected the in-
fluence of the new experts in madness and their theories regarding partial
insanity. Five physicians testified at Oxford’s trial. All five testified that Ox-
ford was insane. Two had treated members of Oxford’s family, but three were
of the new class of expert.?” These three specialists had interviewed Oxford
the night before the trial. They invoked their clinical credentials in treating

27One expert, John Conolly, the author of An Inquiry Concerning the Indications of
Insanity (1830) and the physician in charge of Hanwell Lunatic Asylum in Middle-
sex, testified in many insanity trials and was one of the first to develop a reputation
as a “hired gun” who would testify that a person who suffered virtually any form of
mental dysfunction, no matter how slight, was insane (Freemon 2001).



30 TEXTBOOK OF FORENSIC PSYCHIATRY, SECOND EDITION

large numbers of patients to support their opinions (Freemon 2001; Moran
1986). Two testified that Oxford’s form of insanity was labeled “a lesion of
the will” and made reference to French authors such as Esquirol on the sub-
ject (Eigen 1991; Freemon 2001). Oxford was found not guilty on the grounds
of insanity.?

The Backlash Against
Forensic Psychiatry

The next highly publicized trial involving the testimony of experts in an in-
sanity defense, the M'Naghten trial, resulted in a backlash against psychiat-
ric testimony. In 1843, Daniel M’'Naghten was tried for murdering Edward
Drummond, Sir Robert Peel’s private secretary. M’'Naghten’s trial involved
nine medical witnesses.?? All concurred that M’'Naghten’s acts were the re-
sult of delusion. The principal medical expert was Edward Thomas Monro,
the fourth generation of Bethlem’s Monro family. The majority of witnesses
gave their opinions after having seen M'Naghten for only a few minutes. Two
of these witnesses had not interviewed M'Naghten at all (Maeder 1985; Walker
1968). Isaac Ray was the expert in absentia: his Treatise was quoted exten-
sively by defense counsel (Quen 1974; Robinson 1996). The prosecution of-
fered no medical evidence at all. The chief justice stopped the trial after hearing
the testimony of the experts, and the jury found M’Naghten not guilty on the
grounds of insanity. M’'Naghten was sent to Bethlem Hospital (Maeder 1985;
Walker 1968).%

280xford was committed to Bethlem Hospital and spent the next 27 years in confine-
ment. Most people who interviewed him thought he was sane. Oxford was among the
first patients transferred to the new Broadmoor Criminal Lunatic Asylum when it
opened in 1864. In 1867, a discharge warrant was issued on the condition that he
leave the country and never return. Then 45 years old, Oxford boarded a ship for Mel-
bourne, Australia, and nothing more is known about him (Freemon 2001; Maeder
1985).

2Two witnesses were physicians to the Royal Lunatic Asylum in Glasgow. Two
other witnesses had written books on madness (Freemon 2001).

3OM'Naghten was one of the first male patients transferred to the Broadmoor Crimi-
nal Lunatic Asylum when it opened in 1864. He died there of tuberculosis in 1865
at age 52.
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The verdict resulted in an outpouring of resentment.>! The success of
M'Naghten’s defense, the judges’ direction that the jury find M'Naghten not
guilty by reason of insanity, the role that medical texts and witnesses played,
and fears that insanity and a lack of responsibility would become confused all
contributed to the indignation and outrage the trial provoked. In response to
the public outcry, the House of Lords posed five questions to the 15 judges of
the Queen’s Bench intended to clarify points of law raised by the trial, includ-
ing the appropriate role of expert testimony. The answers to these questions,
which became known as the M'Naghten rules (1844), addressed the increas-
ingly controversial role of medical experts and the legal definition of insanity.

The M’Naghten rules defined the legal standard of insanity as the inabil-
ity to distinguish right from wrong. This formula scotched the psychiatric
claim for the recognition of disorders of partial insanity without disorder of
cognition (Porter 1997). All the new specialists in insanity agreed that lim-
iting diagnosis to disorders in knowledge or reasoning was to deny current
understanding of mental disorders. Nevertheless, the M’'Naghten rules took
an opposite stance that carried an authoritative weight and guided the Anglo-
American law of insanity for the next century.>2 By 1900, they had been adopted
as law in England, throughout the British Empire, and in almost every Amer-
ican state (Freemon 2001; Maeder 1985; Smith 1981).

In the United States, the murder trial of Abner Rogers in 1845 in Massa-
chusetts aroused similar public prejudice against the plea of insanity. The de-
fense attorneys claimed that Rogers was insane and had committed the act
as a result of his disease. The prosecution explicitly relied on the M'Naghten
rules and insisted that even if Rogers was insane, which they doubted, he
was still responsible. The prison physician testified that Rogers was feigning
insanity. The judge was sympathetic to a defense of insanity as testified to by
three experts: Bell, Woodward, and Ray. The judge stated, “The opinions of
professional men on a question of this description are competent evidence,
and in many cases are entitled to great consideration and respect” (Coventry

31Between 1840 and 1882, Queen Victoria was shot at five times, threatened with
shooting once, and struck with a brass cane once (James et al. 2008). She was indig-
nant at M'Naghten’s acquittal. She reportedly commented that she did not believe
that anyone who wanted to murder a conservative prime minister could be insane
(Maeder 1985).

32Not surprisingly, Ray and other leading psychiatrists criticized the M’Naghten rules
as psychologically unsound. Ray stated that the mental impairment of the insane is
indicated by their feelings of freedom from the obligation of the law, not by their failure
to recognize the illegality of the act. Ray felt it was absurd to expect the insane to act
“reasonably” while delusional (Payne and Luther 1980).
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1845, p. 270). Rogers was found not guilty on the grounds of insanity and sent
to Worcester State Asylum, where he came under Woodward’s care.>>

Another similar backlash in public feeling occurred in response to the in-
creasing role of psychiatric experts in cases involving wills. Ultimately, the pub-
lic's concern regarding the power of these specialists to overturn wills through
retroactive rulings of testamentary incompetence resulted in litigation in some
states curtailing such testimony (Mohr 1993, 1997). The popular feeling against
such medical testimony was expressed by one judge in an 1857 trial of a man
accused of poisoning his wife. The defense argued that the defendant suffered
from “homicidal mania.” The prosecution described him as merely depraved.
After hearing testimony regarding the insanity of the defendant, the judge sided
with the prosecution. He said to the jury, “Experts in madness! Mad doctors!
Gentlemen, I will read you the evidence of these medical witnesses—these ‘ex-
perts in madness—and if you can make sane evidence out of what they say, do
so; but I confess it’s more than I can do” (quoted in Smith 1981, p. 136).

Clinical and Forensic Psychiatry
Part Ways

During the middle to latter half of the nineteenth century, the insanity plea and
the public role of psychiatry became a matter of dispute (Porter 1997) and
increasing criticism. The psychiatric experts acknowledged that judges, ju-
rors, and the public had developed a growing distrust of the value and hon-
esty of expert testimony (Mohr 1993). In 1845, AMSAII’s president, Samuel
Woodward, observed: “It cannot be denied that there is a suspicion abroad
in the community, that these new views of medical jurisprudence tend to
prostrate the ends of justice, by disturbing the settled principles of criminal
law” (Woodward 1845, pp. 323-324). By mid-century, the medical jurispru-
dence of insanity had resulted in the development of serious credibility
problems for those who claimed expertise in the subject of insanity.

From 1850 to 1900, the forensic practice of psychiatry became less pop-
ular among asylum doctors. Practicing physicians were increasingly battered
by medicolegal interactions. The pressures discouraging the practice of fo-
rensic psychiatry included the effects of courtroom testimony on clinical
reputations; internal dissension regarding the concepts of partial and moral
insanity; criticism of asylums and asylum medicine; accusations that asylum

33«After some months of confinement, while at chapel, he [Rogers] begged to leave
the room as it was ‘full of dead bodies.’ His request not being heeded, he bolted head
first through the window; fell fourteen feet, and died the next day” (Ray 1873, p. 220).



Rediscovering Forensic Psychiatry 33

psychiatrists were primarily administrative and custodial rather than clinical
specialists; and challenges from the new field of neurology>* (Grob 1994;
McGovern 1985; Mohr 1993; Smith 1981).

The sociopolitical backlash against the new theories of insanity and the
physicians who propounded them in their courtroom testimonies was reflected
in a steady stream of articles, essays, and lectures. These reminded both profes-
sionals and lay citizens that the issue of insanity had become a nightmare in the
courts that reflected poorly on medical experts involved in such cases. As de-
scribed by James Mohr, “Insanity had shifted from an area in which physicians
were humane heroes to one in which they were unjustly imprisoning the inno-
cent in asylums and making excuses for guilty criminals” (1993, p. 248). The
first generation of psychiatrists, the founders and early members of AMSAII
(and especially Isaac Ray), continued to promote a forensic role for psychia-
trists. By mid-century, however, evidence mounted that physicians were con-
sciously avoiding involvements with legal situations (Mohr 1993).

As behaviorism and psychoanalysis became the dominant schools of psy-
chological thought in the twentieth century, the legal concept of insanity be-
came increasingly separated from the basic and clinical medical sciences.
Freud believed that psychoanalytic principles should be applied very cau-
tiously, if at all, in legal proceedings (Goldstein 1983). Nineteenth-century
psychiatry and the law alike had been comfortable sharing the term insanity.
By the early twentieth century, psychiatrists stopped using the word insanity,
ceding the term and whatever definitions it might encompass to the legal
profession (Tighe 2005). In 1922, when the American Medico-Psychological
Association changed its name to the American Psychiatric Association, it si-
multaneously changed the name of its journal from American Journal of In-
sanity to American Journal of Psychiatry. In 1923, William Alanson White,
the superintendent of St. Elizabeths Hospital in Washington, D.C., the fore-
most forensic psychiatrist in the country, contended that insanity was a legal
term with no medical meaning (Quen 1983). The integral role of the medical
jurisprudence of insanity to the practice of clinical psychiatry was lost.

M’'Naghten Revisited: The Hinckley Trial

In the past 100 years, the role of the expert psychiatric witness has contin-
ued to raise debate. The arguments and skepticism raised by claims of non-

3*The trial of Charles Guiteau for the assassination of President James Garfield, the
most celebrated American insanity trial of the nineteenth century, established the
expertise of neurologists in matters pertaining to mental disorders (Rosenberg 1968).
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responsibility associated with mental illness in the nineteenth century have not
lessened or been resolved. More than a century after M'Naghten, the controver-
sies regarding the appropriate role of expert psychiatric witnesses again rose to
the forefront of public consciousness in the wake of the John Hinckley trial.
And as in the M’Naghten case, public outrage over the verdict in the Hinckley
trial led to another reexamination and redefinition of the laws governing
criminal responsibility and the insanity defense.

In 1982, John Hinckley was found not guilty by reason of insanity of all
charges stemming from an attempted assassination of President Ronald
Reagan. As in the M’Naghten case, the public interpreted the verdict to mean
that Hinckley had gotten away with his crimes. This interpretation was based,
in part, on the fact that although committed to a psychiatric hospital, Hinck-
ley theoretically could have been declared well and released the next day, and
thus might have served no time.>> The ensuing debates, which included calls
for the abolition of the insanity plea, ultimately resulted in the Insanity De-
fense Reform Act of 1984 (Maeder 1985), just as the M’Naghten case resulted
in a redefinition of the laws of insanity in the nineteenth century.

The medical profession, including the specialty of psychiatry, took a hard
look at its role in legal proceedings in the wake of the Hinckley trial. Alan
Stone, a past president of the American Psychiatric Association (1979 to 1980),
noted the increased interest in forensic practice. Stone questioned the scien-
tific and ethical basis of psychiatrists’ participation in legal proceedings
(Stone 1984), raising a firestorm of debate that was recently revisited but re-
mains unresolved.3® The American Medical Association (1984) took an even
more extreme position. Its Committee on Medicolegal Problems drafted a
special report on the subject, declaring bluntly, “the special defense of insan-
ity should be abolished.” Despite pleas for moderation from the presidents
of the American Bar Association and the American Psychiatric Association,
the American Medical Association’s House of Delegates voted in 1983 to ac-
cept its committee’s report (Mohr 1993).

3John Hinckley remains confined at St. Elizabeths Hospital in Washington, D.C.,
where he was committed after the verdict. Unlike time-limited prison sentences, com-
mitment to a psychiatric hospital has an indefinite time limit. Release is based on
meeting certain defined criteria, and commitment can continue until the individual
meets criteria for release. Although it is possible that individuals could be immediately
released after being found not guilty by reason of insanity for serious crimes, individuals
often spend a longer time confined in psychiatric hospitals than they would have spent
in prison had they pled guilty, been convicted, and been given a determinate sentence.

365ee the Journal of the American Academy of Psychiatry and the Law, Volume 36, No.
2, 2008.
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Conclusion

To the extent that a whole specialty, like an individual, may enact repetitive
themes and patterns, a heightened awareness of these patterns and their con-
texts may lead to more self-conscious shaping of professional organizational
and individual development (Wallace 2008). An understanding of the ori-
gins of forensic psychiatry and its close relationship with clinical practice fa-
cilitates understanding of the role of the expert witness, and its challenges
and rewards. As in the past, all parties in the legal system at various times
actively seek out psychiatric participation in litigation. Understanding how
expert psychiatric testimony can assist the court in coming to a variety of
legal determinations is facilitated by an understanding of the origins of the
expert psychiatric witness and the integral nature of such functions to the
profession of psychiatry.

The relationship between the law and psychiatry is dynamic—the involve-
ment of psychiatrists in the legal system affects the practices of both psychia-
try, clinical and forensic, and the law. The response of the psychiatric and
medical community to the public outrage over the Hinckley verdict demon-
strated that the practice of forensic psychiatry still raises the same issues and
challenges as it did 150 years ago. Claims of expertise in the identification and
treatment of mental illness continue to provoke skepticism among laymen and
among some litigators and courts. The problems faced by Isaac Ray and his
colleagues in the mid-nineteenth century, and faced by forensic psychiatrists
today, continue to revolve around the fact that “insanity” is a legal concept,
which “the law hopelessly confuses with disease” (Tighe 2005, p. 255).

Some of the difficulties involved in providing expert services to the courts
have also remained the same over the past century and a half. Isaac Ray (1851)
warned that an expert “must make up his mind to have his sentiments trav-
estied and sneered at, his motives impugned, and pit-falls dug in his path”
(pp. 66-67). In 1994, Phillip Resnick, a prominent forensic psychiatrist, ob-
served that “[n]o professional undergoes more intense scrutiny than the psy-
chiatrist who testifies in court.” He warned that it takes courage to undergo
what amounts to a “crucifixion by criticism” (Resnick 1994, p. 39). Never-
theless, Resnick draws the same conclusions as did Benjamin Rush, Isaac
Ray, and other psychiatrists for whom the practice of forensic psychiatry was
a social and professional obligation: “A life spent serving justice is a life well
spent” (Resnick 1994, p. 39).

Despite these problems, psychiatrists are rediscovering that the forensic
practice of psychiatry can be professionally rewarding. Nevertheless, psychi-
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atrists interested in engaging in forensic practice should heed the words of
Isaac Ray. As noted in the preface to this volume, Ray warned that “it cannot
be too strongly impressed upon our minds that the duty of an expert is very
different from those which ordinarily occupy our attention, and requires a
kind of knowledge, and a style of reflection, not indispensable to their toler-
ably creditable performance” (Ray 1851, p. 55). Ray advised clinicians to ac-
quire skills beyond those of clinical practice before entering the courtroom.

This suggestion is as insightful and practical today as it was when first
made more than 150 years ago. The most effective forensic psychiatrists are
those who are “bilingual” and speak the language of both psychiatry and the
law. As Tighe (2005, p. 257) has observed, “Not one shared language, but
fluency in two disparate ones, is the mark of mastery in this field.” The sub-
sequent chapters in this book will enable clinicians to explore and develop
the skills necessary in the practice of forensic psychiatry.

Key Points

* The practice of forensic psychiatry developed in conjunction
with the development of the specialty of clinical psychiatry.

* The ability to provide expert opinions and testimony, since the de-
velopment of the specialty of clinical psychiatry, has been based on
special knowledge and expertise that arise from clinical practice.

* The legal system has historically requested that psychiatrists pro-
vide forensic services to educate the court in matters that are be-
yond the knowledge of the layperson.

* Although forensic psychiatry developed simultaneously with and
as an important adjunct to the practice of clinical psychiatry, the
practice of forensic psychiatry requires skills that differ from
those associated with clinical practice.

Practice Guidelines

1. Be aware of the significant differences between the practices of
clinical and forensic psychiatry.

2. Obtain appropriate forensic training in order to provide the
courts with quality expert services.
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3. Make certain that your clinical skills provide a basis for your
claims of expertise.

4. Be prepared for challenges to your professional reputation and
opinions, no matter how extensive your clinical experience or
your forensic skills. The legal system is adversarial.

5. Remember that the courts ultimately settle the matter in dispute.
The expert’s testimony is but one part of a legal case, seen in its
entirety only by the court.
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Introduction to
the Legal System

Daniel W. Shuman, J.D.

The practice of good clinical psychiatry s e
foundation of good forensic psychiatry. However, psychiatrists who bring
only good clinical psychiatry to the courtroom are often frustrated by their
forensic experiences. They are asked to play a very different role in the court-
room than in their professional world outside the courtroom, and the set-
tings in which these roles are played out are shaped by different values. A
core concern of a clinical psychiatrist treating a patient who reports being
sexually assaulted is beneficence. A psychiatrist retained by the apartment
building owner the claimant is suing for having inadequate security may not
inflict trauma to convince the claimant to drop the case. But the psychia-
trist’s role is to learn about the cause and the magnitude of the injuries,
which may well not be beneficent. Similarly, if the plaintiff’s forensic psychi-
atrist thinks a trial might traumatize the claimant, it is not the task of the fo-
rensic psychiatrist to persuade the claimant or his or her attorneys to seriously
consider an offer on the table in the same way that it might be appropriate
to raise the issue in therapy. Moving between the clinical and forensic worlds
successfully and effectively requires a mastery of the different rules that ap-
ply in each setting and an understanding of the different values that apply in
each domain. For example, although confidentiality is the hallmark of effec-
tive clinical psychiatry, presentation to the court of the results of a forensic
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examination is premised on the absence of confidentiality. Successful foren-
sic psychiatrists understand these distinct rules and values, even if they do
not always agree with them.

In this chapter, I examine some of the fundamental differences in clinical
and forensic psychiatric practice and the implications of these differences. I
then consider how the role of truth varies in these two realms. I begin with
a discussion of the differences in the mechanics of consent and the related
notion of autonomy in clinical and forensic psychiatry. I also explore the le-
gal system’s choice of the adversary system in the search for truth, as well as
the implications of this process in the use of expert witnesses. Understanding
these differences is necessary to appreciate how forensic practice and clinical
practice differ, and what the legal system expects of forensic psychiatrists
and why.

Consent and Autonomy in Clinical
and Forensic Psychiatry

Forensic relationships rest on a fundamentally distinct foundation from pri-
vate practice treatment relationships. One of the most profound differences
in clinical and forensic psychiatric practice is the role of consent. Consent is
a prerequisite to psychiatric treatment (at least in private practice settings),
and private practice patients are free to leave treatment at any time for any
reason without penalty. The adult sexual assault victim who seeks care may
leave treatment prematurely, just as he or she was at liberty to enter treat-
ment or not. Treatment rendered in the absence of effective consent is un-
lawful as well as unethical.

Although a forensic examination should not occur in the absence of con-
sent, in the clinical setting consent operates in a different way. A criminal de-
fendant who asserts an insanity defense must submit to an examination by
the state’s expert, without having input into the choice of that expert’s selec-
tion or evaluation methods or without being precluded from presenting ex-
pert evidence in support of an insanity defense (Henry v. State 1991). If the
sexual assault patient sues the owner of the building in which the assault oc-
curred, claiming that the owner should have provided better security, she
will not be permitted to refuse to be examined by the defendant’s expert and
still maintain that damage claim, again without input into the choice of that
expert’s selection or evaluation methods (Newell v. Engel 1994). Litigants
who place their mental condition at issue may not withhold consent to a
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psychiatric examination by an opponent’s expert without penalty, nor do
they have the option available to a private practice patient of refusing a par-
ticular diagnostic test or technique.

Consent is grounded in concerns about personal autonomy. Clinicians
typically hold their patients’ autonomy in high regard and seek to avoid ex-
ercising control over their patients’ lives. One of the common goals of treat-
ment is to assist patients in taking responsibility for their own decisions.
However, in the litigation setting, psychiatric expert witnesses often un-
avoidably wield significant power over litigants. For example, litigants un-
derstand that a court-ordered examiner’s report about the best interest of the
child whose custody is at issue is likely to have a significant impact on the
decision-maker (Champagne et al. 2001). Psychiatrists serving as expert
witnesses exercise power over other people—power that psychiatrists treat-
ing private practice patients seek to avoid.

Clinical psychiatrists try to help their patients get better, provide them
with evaluation and treatment, and avoid actions that are likely to harm
them (American Psychiatric Association 2001). The goal of the forensic psy-
chiatrist is not to provide beneficial treatment but to acquire and communi-
cate information. Forensic psychiatrists are ethically obligated to avoid
causing unnecessary harm, for example, by protecting the confidentiality of
communications that are not relevant to the issue before the court (Ameri-
can Academy of Psychiatry and the Law 2005; Appelbaum 1990). However,
it is the duty of the forensic psychiatrist to gather and communicate accu-
rate, relevant information to the court, even if it will cause harm to a litigant
(American Academy of Psychiatry and the Law 2005).

Consider the case of a forensic psychiatrist retained by the liability in-
surer for the building owner being sued by the sexual assault patient. The
psychiatrist concludes that the plaintiff indeed suffered severe mental dis-
tress but that it was not caused by the defendant’s wrongdoing and instead
resulted from a prior injury. The psychiatrist knows that the impoverished
plaintiff has no health insurance. The obligation of the forensic psychiatrist
is to provide an accurate assessment of the cause of the current emotional
distress, without regard to its impact on the plaintiff’s ability to obtain men-
tal health care. It is not the forensic psychiatrist’s duty to find a solution that
will enable the plaintiff to obtain mental health care or other necessary sup-
port. Similarly, a psychiatrist who undertakes an examination of a prisoner’s
competence to be executed is obligated to provide accurate information to
the court about whether the prisoner’s “mental illness prevents him from
comprehending the reasons for the penalty or its implications” (Ford v.
Wainwright 1986, p. 399). The psychiatrist must proceed without regard to
the fact that a finding of competence to be executed will cause the prisoner’s
death (see also American Psychiatric Association 2008).
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The role of truth in clinical versus forensic psychiatry is another impor-
tant distinction that helps to explain what the courts expect of psychiatric
expert witnesses. Although ascertaining historical truth may not be the goal
of clinical psychiatry, the efficacy of some psychiatric treatments turns on
truth, for example, in determining the efficacy of sertraline in treating post-
traumatic stress disorder (Davidson et al. 2001). Although truth may matter
for treatment, clinical psychiatrists rarely have the resources or the time for
these sorts of inquiries. The goal of the psychiatrist treating the patient who
claims to have been sexually assaulted is not to determine whether the sex-
ual assault occurred. Treating psychiatrists do not have investigators or sub-
poena power, nor do insurance companies reimburse for these activities.

In contrast, the legal system has the time and the resources to engage in
these inquiries, although it is inherently limited in its ability to validate truth
in individual cases. For example, it is simply not possible to be certain whether
the person, who authored a will some years ago and is now deceased, had
“sufficient mental capacity to know the nature and extent of his property
and the natural objects of his bounty and to formulate a rational scheme of
distribution” (In re Estate of Herbert 1996). Everything that takes place in life
is not recorded on videotape, and the ability to reconstruct legally relevant
past events with a high degree of confidence will be determined to a large
extent by happenstance (Simon and Shuman 2002).The serendipitous pres-
ence of a witness may account for the legal system’s ability to determine
whether a patient was assaulted by her date, as she claims, or consented, as he
claims.

This does not imply that accuracy is unimportant to the law, only that its
subject matter imposes inherent limits on the nature of the inquiry. Com-
mon sense tells us that accuracy and truth matter to the law. Convicting the
wrong person does not make society safer and risks undermining society’s
confidence in the criminal law, in addition to the horror inherent in the re-
ality of imprisoning an innocent person. Wrongly finding a psychiatrist lia-
ble for malpractice confuses everyone in the profession about how they are
expected to behave, imposes unnecessary costs on psychiatrists and their pa-
tients, and erroneously maligns a professional’s reputation.

But as commonsensical as truth may seem as a goal of the legal system,
careful consideration reveals that truth is not its only goal. Rule 102 of the
Federal Rules of Evidence, which articulates the goals of the rules of evi-
dence that govern admissibility at trial, illustrates some of the other goals:

These rules shall be construed to secure fairness in administration, elimina-
tion of unjustifiable expense and delay, and promotion of growth and devel-
opment of the law of evidence to the end that the truth may be ascertained
and proceedings justly determined.
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The rule articulates the goal of ascertaining truth as well as eliminating “un-
justifiable expense and delay” and acknowledges that “proceedings [be] justly
determined.” Closer analysis reveals how these goals may compete in indi-
vidual cases.

The adage “justice delayed is justice denied” reflects an understanding
that justice is tied to the passage of time. “Memories fade and witnesses die,”
both of which interfere with the ability to achieve accuracy in the face of sig-
nificant delays. Criminal defendants must be convicted or released, deserving
civil plaintiffs compensated, and unjustly accused civil defendants exoner-
ated—all in a timely manner, if justice is to be done (Shuman 2000). Yet we
also know that careful investigation takes time, and in some instances the
passage of substantial time may bring about the discovery of new evidence
or investigational techniques (such as the DNA techniques now resulting in
the exculpation of some convicted rapists) (Shuman and McCall Smith 2000).
Thus, the avoidance of unnecessary delay and the search for truth may exert
conflicting legal demands.

The rules of evidence also recognize that courts must balance expense and
the discovery of truth. Courts are public entities beholden to legislative bod-
ies that fund them, and they themselves face competing fiscal demands. A
court’s time must be managed with an awareness of these demands. Accord-
ingly, the pursuit of truth must be tempered by fiscal responsibility. Litigants
are also faced with fiscal limitations on expenditures. In a legal dispute over
a $50,000 claim, it is not economical for a party to spend more than that
amount to prevail. It may not be reasonable for a party to pay an expert to do
everything that could be done to reach an accurate result. Thus, containing
expense and attaining truth may exert conflicting demands.

Truth and justice, goals of the rules of evidence that are commonly re-
garded as synchronous, may also conflict. A civilized society regards the use
of evidence obtained through torture as unjust, even if such methods pro-
duced a truthful result. Similarly, discovering inculpatory information from
a criminal defendant by leading him or her to believe that the forensic psy-
chiatric examination was for the purpose of treatment would be regarded as
unjust. For this reason, psychiatrists are obligated to clarify with the litigants
the purpose of the examination and to provide the names of the persons to
whom the findings will be disclosed (Shuman 1993).

Apart from the ways in which justice, delay, and expense may conflict
with obtaining truth in litigation, there are other competing demands on the
legal system’s search for truth. The attempt to foster certain therapeutic re-
lationships (physician-, psychologist-, and psychotherapist-patient) with a
relational privilege limits the ability of courts to compel disclosure of confi-
dential communications cloaked by those privileges. Thus, relational privi-
leges may also limit the discovery of truth in litigation (Shuman and Weiner
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1987). Peer review privileges that encourage health care facilities to learn
from errors in order to reduce morbidity and mortality may also limit liti-
gants’ access to relevant evidence (Tex. Occ. Code § 160.007, 2002). In addi-
tion, rape shield laws that seek to protect victims of sexual assault by placing
their prior sexual history off limits may limit access to relevant evidence
(Fed. R. Evid. 412; see Gold 2004).

Within this pragmatic framework of competing demands, the adversarial
model seeks to achieve truth by placing the responsibility for its discovery
in the hands of those who have the greatest interest in the outcome: the par-
ties. That approach to the discovery of truth contrasts starkly with the meth-
ods of science and accounts for much frustration on the part of experts
schooled in the methods of scientific investigation. As I have noted elsewhere,
“The adversarial model assumes we are more likely to uncover the truth about
a contested event as the result of the efforts of the parties who have a self-
interest in the discovery of proof and exposing the frailties of an opponent’s
proof than from the efforts of a judge charged only with an official duty to
investigate the case” (Shuman 2001, p. 269). This model also embodies con-
stitutional norms ensuring that litigants have the opportunity to tell their
story and confront their opponents. Proponents of the adversarial model
understand the use of the word adversary in this context to have a positive
meaning, and successful forensic psychiatrists learn not to take personally
the demands of a zealous advocate.

The decision to use an adversarial model that relies heavily on amateur
lay decision-makers (i.e., jurors) has profound implications for the use of
experts. Expert witnesses are permitted to offer opinion testimony on issues
that a fact-finder would otherwise lack the capacity to assess competently.
Moreover, experts are neither independent agents nor directors of the adver-
sary system. The parties employ their own experts in our legal system. This
use of partisan experts whose believability is judged by laypersons has cre-
ated a schism within the legal system about how to scrutinize the admissi-
bility of experts, as I have described in the past:

To understand how the law addresses claims of expertise requires an under-
standing of two very different ideals about trials which vie for dominance in
the U.S. judicial system. These two ideals, represented by the traditional ad-
versarial approach and the gatekeeper approach, reflect two different ways of
accommodating the tension among core values at stake in the dispute reso-
lution process—accuracy, fairness, efficiency, consistency, and accessibility.
(Shuman 2001, p. 268)

The search for truth takes place in the larger context of a democratic so-
ciety in which tensions between demands for scientific accuracy and popu-
lar decision-making color the use of experts. Raising the threshold for the
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admissibility of experts limits democratic decision-making, whereas lower-
ing the threshold limits the ability to protect jurors from unreliable claims of
expertise. In Daubert v. Merrell Dow Pharmaceuticals, Inc. (1993), the U.S.
Supreme Court wrestled with these tensions in its articulation of the standard
for the admissibility of scientific evidence under the Federal Rules of Evi-
dence. Addressing these tensions, the Court discussed the differences in the
pursuit of truth in the courtroom and the laboratory:

Petitioners...suggest that recognition of a screening role for the judge that
allows for the exclusion of “invalid” evidence will sanction a stifling and re-
pressive scientific orthodoxy and will be inimical to the search for truth....It
is true that open debate is an essential part of both legal and scientific anal-
yses. Yet there are important differences between the quest for truth in the
courtroom and the quest for truth in the laboratory. Scientific conclusions
are subject to perpetual revision. Law, on the other hand, must resolve dis-
putes finally and quickly. The scientific project is advanced by broad and
wide-ranging consideration of a multitude of hypotheses, for those that are
incorrect will eventually be shown to be so, and that in itself is an advance.
Conjectures that are probably wrong are of little use, however, in the project
of reaching a quick, final, and binding legal judgment—often of great conse-
quence—about a particular set of events in the past. We recognize that, in
practice, a gatekeeping role for the judge, no matter how flexible, inevitably
on occasion will prevent the jury from learning of authentic insights and in-
novations. That, nevertheless, is the balance that is struck by Rules of Evi-
dence designed not for the exhaustive search for cosmic understanding but
for the particularized resolution of legal disputes. (Daubert v. Merrell Dow
Pharmaceuticals, Inc. 1993, pp. 596-597)

Recognizing that the adversarial model is “designed not for the exhaustive
search for cosmic understanding but for the particularized resolution of legal
disputes” highlights the tension between truth and considerations of fair-
ness and justice.

Considerations of fairness and justice also speak strongly to the issue of
process. Process concerns are addressed in the due process clause contained
in the Fifth Amendment (applicable to federal governmental action) and the
Fourteenth Amendment (applicable to state governmental action) to the
Constitution. Due process has two important but different constitutional
meanings—substantive due process and procedural due process. Substantive
due process refers to the power of the courts to declare legislation unconsti-
tutional because it does not reasonably advance a legitimate governmental
goal. For example, in Kansas v. Hendricks (1997, p. 352), the U.S. Supreme
Court heard and rejected a substantive due process challenge to Kansas’s
statutory scheme for civil commitment of a dangerous sex offender who had
a mental abnormality. The act defined mental abnormality as a “congenital
or acquired condition affecting the emotional or volitional capacity which
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predisposes the person to commit sexually violent offenses in a degree con-
stituting such person a menace to the health and safety of others.” The Court
responded with the following statement:

Kansas argues that the act’s definition of “mental abnormality” satisfies “sub-
stantive” due process requirements. We agree. Although freedom from phys-
ical restraint “has always been at the core of the liberty protected by the Due
Process Clause from arbitrary governmental action,...that liberty interest is
not absolute. The Court has recognized that an individual’s constitutionally
protected interest in avoiding physical restraint may be overridden even in
the civil context.” (Kansas v. Hendricks 1997, p. 356)

Forensic psychiatrists can provide assistance in efforts to understand the im-
pact of legislation on behavior in assessments of substantive due process
claims.

Procedural due process refers to limitations on the process used by the gov-
ernment to deprive a citizen of life, liberty, or property. The hallmark of proce-
dural due process is a meaningful opportunity to be heard. Thus, for example,
the U.S. Supreme Courts decision in Ake v. Oklahoma (1985), recognizing an
indigent defendant’s right to expert assistance in presenting an insanity de-
fense, was grounded in procedural due process:

This Court has long recognized that when a State brings its judicial power to
bear on an indigent defendant in a criminal proceeding, it must take steps to as-
sure that the defendant has a fair opportunity to present his defense. This ele-
mentary principle, grounded in significant part on the Fourteenth Amendments
due process guarantee of fundamental fairness, derives from the belief that jus-
tice cannot be equal where, simply as a result of his poverty, a defendant is de-
nied the opportunity to participate meaningfully in a judicial proceeding in
which his liberty is at stake...without the assistance of a psychiatrist to conduct
a professional examination on issues relevant to the defense, to help determine
whether the insanity defense is viable, to present testimony, and to assist in pre-
paring the cross-examination of a State’s psychiatric witnesses, the risk of an in-
accurate resolution of sanity issues is extremely high. With such assistance, the
defendant is fairly able to present at least enough information to the jury, in a
meaningful manner, as to permit it to make a sensible determination....We
therefore hold that when a defendant demonstrates to the trial judge that his
sanity at the time of the offense is to be a significant factor at trial, the State must,
at a minimum, assure the defendant access to a competent psychiatrist who will
conduct an appropriate examination and assist in evaluation, preparation, and
presentation of the defense. (Ake v. Oklahoma 1985, p. 83)

In the civil context, procedural due process has frequently been addressed
to notice and a timely opportunity to be heard (Goldberg v. Kelly 1970). 1f
the sexual assault patient had been receiving Social Security Disability ben-
efits, those benefits could not be properly suspended without timely notice
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and an opportunity to be heard. Forensic psychiatrists may assist in imple-
menting this right of procedural due process or assessing the impact of its
denial.

Process considerations also serve other purposes beyond a fair opportu-
nity to present a claim or defense. Because there are not enough law enforce-
ment personnel to force the law on the citizenry, voluntary compliance with
the law is at the heart of a successful democratic system of government. Pro-
cess considerations are thought to play an important role in the public’s con-
fidence in and compliance with the rule of law: “The adversarial model also
assumes that the parties’ participation in the investigation and telling of their
story, and the use of a decision maker who is independent of the investiga-
tion of the case, will enhance support of the judicial system and confidence
in its decisions” (Shuman 2001, p. 269).

These demands on the legal system have important implications for the
role of the actors in the adversarial model. Most psychiatrists who testify as
experts do so as retained experts at the behest of one of the parties to litiga-
tion (Cecil and Willgang 1992). Although courts have the power to appoint
experts to serve the court in a neutral role, that power is exercised only in
selected categories of cases such as child custody determinations (Cham-
pagne et al. 2001) and competency to stand trial.

To encourage the public to come forward and give evidence, all witnesses
are immune from defamation claims based on their testimony. Serving as a
forensic expert, however, provides no halo of relief from a professional mal-
practice claim (Bruce v. Byrne-Stevens 1989). A psychiatrist who agrees to
serve as an expert for a party on an issue in which he or she is not yet an
expert, foolishly hoping to learn on the job and causing a meritorious claim
to be dismissed, is fair game for a malpractice claim. However, many juris-
dictions provide immunity for court-appointed experts.

The role of retained expert also has important implications for the rules
that govern psychiatrists’ conduct. Unlike the treating psychiatrist’s commu-
nications with a patient, which are governed by the psychiatrist-patient priv-
ilege (or its equivalent), a forensic psychiatrist’s communications with a
litigant, whose attorney retained him or her, are governed by the attorney-
client privilege. Communications between a litigant and a psychiatrist func-
tioning in a forensic role are privileged only to the extent that they assist in
the fulfillment of the attorney’s role. Thus, a forensic relationship initiated
by the litigant, rather than the litigant’s attorney, will not be cloaked by ei-
ther the attorney-client privilege or the psychotherapist-patient privilege.
The forensic psychiatrist’s duty of confidentiality (e.g., the duty to maintain
confidences and the competing duty to warn third persons or report child
abuse) is also modified by the forensic role, although there is little statutory
or case law that clarifies the full scope of these differences.
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The Health Insurance Portability and Accountability Act (HIPAA) also
has a role. The limits on judicial discovery of protected health information
are neither absent nor absolute in the forensic context. Protected health in-
formation may be disclosed with written patient consent; a court order that
limits disclosure to this case and requires return or destruction of the pro-
tected health information; or a response to formal discovery that is accom-
panied by an assurance that the patient has been informed and been given
opportunity to object (45 CFR 164.500 et seq.). HIPAA preempts conflicting
state law (Holman v. Rasak 2008) except when the state protections are more
stringent (Smith v. American Home Products Corp. Wyeth-Ayerst Pharmaceu-
tical 2003).

Although the psychiatrist’s employment in a litigation context is deter-
mined by an advocate, the forensic psychiatrist is ethically obligated to ex-
ercise independent judgment (American Academy of Psychiatry and the Law
2005). Thus, successful forensic psychiatric practice demands a precarious
balance between advocacy and objectivity (Shuman and Greenberg 2003).
Moreover, unlike lay witnesses, whose existence and numbers are typically
fixed at the time of the incident at issue (e.g., the eyewitnesses to a colli-
sion), potential expert witnesses typically constitute a much larger pool, and
this results in pressure to conform to the advocate’s demands. As an illustra-
tion, in 2009 there were 1,693 psychiatrists certified in the subspecialty of fo-
rensic psychiatry by the American Board of Psychiatry and Neurology, from
among whom attorneys might choose a board-certified forensic psychiatrist.
The number of practicing forensic psychiatrists who are not board certified
further expands the pool of potential experts. Attorneys may therefore “au-
dition” a large group of experts and employ only the expert who is most sup-
portive of their case.

Striking a balance between objectivity and advocacy is made all the more
difficult by the manner in which experts contribute to the trial process. Al-
though the psychiatrist expert may contribute to the advocate’s decision about
the issues that will be relevant in the case (e.g., by reporting that an insanity
defense cannot be supported but suggesting psychiatric grounds for mitiga-
tion of capital punishment), neither the issue before the court nor the ques-
tions asked of the expert are decided by the expert. Experts are not asked on
the stand if there is anything else they would like to say. Their input at trial
is ultimately in the form of a question-and-answer colloquy in which the at-
torney asks the questions, the expert gives the answers, and nonresponsive
answers may be stricken from the record with an accompanying judicial
scolding.

The practice of good forensic psychiatry is much more than the practice
of good clinical psychiatry in the courtroom. It requires the psychiatrist to
succeed in an environment with rules and values that are often at odds with
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those that dominate the psychiatrist’s clinical domain. Yet it also demands
that the psychiatrist not abandon professional judgment. It is no small feat
to balance these demands.

Irreconcilable Differences Between
Therapeutic and Forensic Practice

Therapeutic practice and forensic practice are distinct; however, a psychia-
trist may be asked to perform both functions on behalf of a patient-litigant.
For example, the psychiatrist who has treated the sexual assault patient may
be asked by the patient’s attorney to testify as a treating expert about the pa-
tient’s treatment and prognosis, which presents no inherent conflict. Then,
without any discussion, the plaintiff’s lawyer asks the psychiatrist about the
proximate cause of the emotional problems from which the plaintiff claims
to suffer. Questions of competence and causation that require the applica-
tion of a legal standard to contested facts are within the realm of a forensic
expert, not a treating expert. These therapeutic and forensic functions are in-
consistent and should not be simultaneously performed on behalf of a pa-
tient-litigant (Greenberg and Shuman 1997; Strasburger et al. 1997). Failure
to maintain these role boundaries threatens the efficacy of therapy and the
accuracy of the judicial process.

Psychiatrists may appropriately testify as treating experts (subject to priv-
ilege, confidentiality, and qualifications) without risk of conflict on matters
of

¢ Reported history, as provided by the patient

e Mental status

e Clinical diagnosis

e Care provided to the patient and the patient’s response to it
e Patient’s prognosis

* Mood, cognitions, or behavior of the patient

¢ Other relevant statements that the patient made in treatment

These matters, presented in the manner of descriptive “occurrences” and not
psycholegal opinions, do not raise issues of judgment, foundation, or histor-
ical truth. Therapists do not ordinarily have the requisite database to testify
appropriately about psycholegal issues of causation (i.e., the relationship of
a specific act to claimants current condition) or capacity (i.e., the relation-
ship of diagnosis or mental status to legally defined standards of functional
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capacity). These matters raise problems of judgment, foundation, and his-
torical truth that are problematic for treating experts (Greenberg and Shu-
man 1997, p. 56).

The potential harm of the therapeutic-forensic role conflict cannot be ob-
viated by the patient-litigant’s consent, because the consequences of such a
conflict not only involve the particular patient-litigant but also affect the in-
terests of the judicial system in the discovery of truth. These irreconcilable
conflicts and the harm they portend are explained by examining four funda-
mental differences in the therapeutic and forensic roles.

The first fundamental difference is that the goals of the therapeutic and
forensic relationship fundamentally and irreconcilably differ. Whereas the
goal of the therapeutic relationship is to help the patient, the goal of the fo-
rensic relationship is to provide information to the legal system. A treating
psychiatrist who seeks to serve the informational demands of the legal sys-
tem as a forensic expert compromises treatment, and a treating psychiatrist
testifying as a forensic expert who seeks to serve the therapeutic interests of
the patient compromises the informational demands of the legal system.

The second fundamental difference in the therapeutic and forensic roles,
as previously discussed, is that the role of truth differs fundamentally and ir-
reconcilably in the forensic versus the therapeutic relationship. Courts seek
to realize truth, albeit pragmatically. Thus, forensic psychiatrists are ex-
pected to use multiple independent sources of information to validate a liti-
gant’s claims and the information provided in support of them. In therapy,
narrative truth matters more than historical truth. As observed by the Amer-
ican Psychological Association, “[T]he goal of therapy is not archeology” (1998,
p- 936). The use of multiple independent sources of information to validate
a patient’s claims in therapy is uncommon and presents a threat to confiden-
tiality. Treating psychiatrists do not and cannot expect to acquire informa-
tion about the truth of information asserted by their patients to the level of
confidence that the legal system expects of forensic psychiatrists. Treating
psychiatrists who cross these boundaries by testifying as forensic experts
who assume that they have discovered historical truths about their patients are
often incredulous when cross-examined with persuasive evidence to the con-
trary that was not available to them as therapists.

The third fundamental difference in the therapeutic and forensic roles is
judgment. An important characteristic of a good treating psychiatrist is to be
nonjudgmental, to assist in developing a positive, trusting therapist-patient
alliance. In contrast, an effective forensic psychiatrist, operating in an envi-
ronment fraught with incentives for secondary gain, is judgmental and skep-
tical about the claims of the person being evaluated. If the psychiatrist has
not occupied a position of trust, acting judgmentally toward the patient-
litigant may cause legal harm but not emotional harm. However, if the psy-
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chiatrist has developed a trusting therapist-patient alliance, a judgmental
forensic assessment risks serious emotional harm to the patient, whereas a
nonjudgmental forensic assessment risks harm to the legal process.

The fourth fundamental difference in the therapeutic versus the forensic
role is how society addresses the reliability of the psychiatrist’s methods and
procedures. Society takes a laissez-faire attitude toward psychotherapeutic
techniques. Licensed mental health professionals are permitted to offer, and
competent adult patients are permitted to consent to, the use of a particular
talk therapy without scientific proof of its efficacy. For example, analysts are
not required to present rigorous scientific proof to the government or their
patients that psychoanalysis is an effective form of treatment as a condition
of its use. The judicial system is not so trusting. Legal rules governing the
admissibility of experts’ testimony permit the legal system to demand proof
of the reliability of the procedures employed by psychiatrists who are pro-
viding expert testimony that is not demanded of treating psychiatrists.

It is appropriate for forensic psychiatrists to treat patients who are not
their forensic clients and to serve as forensic experts in cases that do not in-
volve their patients. However, it is typically not appropriate for a psychiatrist
to occupy both roles on behalf of a particular patient-litigant. Mixing these
roles portends negative outcomes in both domains. Learning to resist this
temptation is an important lesson for psychiatrists who hope to provide both
clinical and forensic services.

What the Law Demands of the
Forensic Psychiatrist

The law’s approach to the admissibility of expert testimony is characterized
by a preference for lay testimony. Particularly in jury trials, the law expects
the parties to present the testimony of lay witnesses to describe their first-
hand sensory impressions of relevant events to the jurors; it expects jurors
to draw inferences from the data or reach opinions based on the data to apply
to the ultimate issue(s) in the case. However, the law recognizes that lay wit-
nesses and lay jurors lack the capacity to understand and apply specialized
knowledge. The law has therefore acknowledged a specific role for expert
witnesses in the litigation process, to fill the gaps in understanding that
would result if only lay testimony were provided.

Courts protective of juries once demanded that juries had to be incapa-
ble of resolving an issue without expert assistance before considering the ad-
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mission of an expert’s testimony on that issue. That standard has been
liberalized in most jurisdictions to admit expert testimony that would be
helpful to jurors even if they could conceivably resolve the issue without ex-
pert testimony. The liberalized standard of helpfulness is, however, still de-
manding. Consider a criminal prosecution of the person charged with the
sexual assault of the patient he has been treating. In his defense, the defen-
dant claims that the complainant consented to sexual relations. A psychia-
trist’s testimony that the complainant is being truthful when she says she
was sexually assaulted would be rejected as intruding on the jury’s province
without providing useful assistance to the jury (State v. Bressman 1984).
Conversely, expert psychiatric testimony describing and applying scientific
research about common characteristics of victims of sexual assault is more
likely to be regarded as meeting the helpfulness requirement (State v. Alle-
walt 1986).

The law subjects all testimony—lay and expert—to two levels of scrutiny;
however, this scrutiny is more explicit in the case of expert witnesses. First,
the judge must determine that the witness is legally competent to testify. Sec-
ond, the fact-finder (the jury, if the case is being tried in the presence of a
jury; otherwise, the judge) must determine the weight to assign the wit-
nesses’ testimony in its deliberations. All witnesses are subject to the legal
competence requirement. Thus, for example, if a witness (lay or expert) re-
fuses to take an oath or affirmation “calculated to awaken the witness’ con-
science and impress the witness’ mind with the duty to [testify truthfully]”
(Fed. R. Evid. 603), the witness would not be legally competent to testify.

There are two additional legal competence requirements for expert wit-
nesses. First, because experts such as psychiatrists rest their claims of exper-
tise, in whole or in part, on the collective research and experience of their
profession, they must prove that they have the appropriate qualifications to
claim membership in the relevant branch of that profession. In a psychiatric
malpractice case alleging inappropriate drug prescriptions leading to a fatal
drug overdose, legal competence would demand not only proof of general
psychiatric education and training but also specialized training and experi-
ence in psychopharmacology.

Second, because experts such as psychiatrists rest their claims of exper-
tise, in whole or in part, on the accuracy of the methods and procedures they
use, they must prove that solid grounds exist to support the reliability of
these methods and procedures. Competing legal tests emphasize general
professional acceptance of the techniques versus independent scientific test-
ing demonstrating the reliability of the technique (Shuman 2005). The older
test, which arose in a federal court of appeals decision in Frye v. United States
(1923), turned to the scientific community from which a new scientific
method emerged to ask about its general acceptance. Although Frye has been
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replaced in the federal courts and many state courts, it still remains the rel-
evant test for the admissibility of new scientific evidence in many states.

In 1993, the U.S. Supreme Court concluded that in federal court Frye did
not survive the promulgation of the Federal Rules of Evidence in 1974. The
Court’s decision in Daubert v. Merrell Dow Pharmaceuticals, Inc. (1993) sub-
stituted a pragmatic test grounded in Karl Popper’s conceptualization of fal-
sifiability as the hallmark of the scientific enterprise. That test asks the trial
judge to consider, among other factors, whether the technique or theory had
been or could be tested, whether it was subjected to professional scrutiny
through peer review and publication, whether it yielded an acceptable rate
of error, and whether it had been accepted in the relevant scientific commu-
nity. Ultimately, the rigor applied to the admissibility determination may
turn on who is scrutinizing the proffered testimony as much as the standard
that is applied. To satisfy the most demanding threshold standard of scrutiny,
to prepare for rigorous cross-examination, and to satisfy professional ethical
requirements, forensic psychiatrists should assume that the most demanding
scientific standards that their professional colleagues use will apply. Hence,
they should only present information derived from demonstrably reliable
methods and procedures (Shuman and Sales 2001).

Psychiatrists who act as expert witnesses bring expertise acquired out-
side of the legal controversy to information generated within the legal con-
troversy. Another set of legal rules (Fed. R. Evid. 702 and 703) addresses the
information (basis) to which the forensic psychiatrist’s expert knowledge is
applied. Courts must determine whether the opinion is based on informa-
tion that is sufficiently reliable. The courts’ concern with the reliability of the
information on which the expert relies for the factual basis of an opinion is
illustrated by the following judicial observation:

As late as 1980, Texas law disallowed admission of expert opinions based
solely on hearsay evidence, mainly because this basis for the expert’s testi-
mony was not considered sufficiently trustworthy.... The Court’s adoption of
the Rules, however...allowed an expert to base opinion testimony entirely
on inadmissible evidence, but the concern for the trustworthiness of the un-
derlying basis for the expert’s opinion did not evaporate. Instead, Rule 703
requires that if an expert intends to base an opinion solely on hearsay evi-
dence that it must be of a type reasonably relied upon by experts in the par-
ticular field in forming opinions or inferences upon the subject. (E.I. du Pont
de Nemours and Co. v. Robinson 1995, p. 463)

Once the psychiatric expert witness has formulated an opinion, the next
legal threshold is the form in which that opinion may be expressed. The issue
here that has been a source of controversy is the ultimate opinion rule (or “ulti-
mate issue rule”). With their preference for lay jury decision making, common-
law courts once assiduously excluded any expert testimony that touched on
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the ultimate legal issue the jury was being asked to address as an intrusion
on the province of the jury. When the Federal Rules of Evidence were adopted
in 1974, their drafters rejected the “ultimate issue rule” as a legal artifact that
no longer served a useful purpose. Not only were there innumerable appeals
attempting to sort out what the ultimate legal issues were in a particular case,
but the ultimate issue rule assumed that jurors lacked the capacity to distin-
guish the expert’s reasoning and conclusions. In addition, the drafters of the
federal rules noted that other rules permitted the court to exclude confusing
or unhelpful expert testimony (Fed. R. Evid. 403; Fed. R. Evid. 702). The
states that adopted a version of the Federal Rules of Evidence followed suit
and jettisoned rules that excluded expert testimony merely because it em-
braced an ultimate issue in the case. A decade later, however, the reaction to
the John Hinckley not guilty by reason of insanity verdict led to a partial re-
introduction of the ultimate issue rule in federal criminal trials:

No expert witness testifying with respect to the mental state or condition of
a defendant in a criminal case may state an opinion or inference as to
whether the defendant did or did not have the mental state or condition con-
stituting an element of the crime charged or of a defense thereto. Such ulti-
mate issues are matters for the trier of fact alone. (Fed. R. Evid. 704[b])

Thus, experts testifying to the defendant’s mental state in an insanity defense
in federal court are now restricted from testimony “that, at the time of the
commission of the acts constituting the offense, the defendant, as a result of
a severe mental disease or defect, was unable to appreciate the nature and
quality or the wrongfulness of his acts” [18 U.S.C.S. § 17 (2002)].

This limitation on ultimate issue testimony by experts does not apply in
federal civil cases or the vast majority of state courts that have not adopted
this provision. In those instances not covered by Federal Rule of Evidence
704(b) or a state law equivalent, some advocate that forensic psychiatrists
should not address the ultimate issue as a matter of ethics, because such
matters involve legal or moral issues on which they have no claim of exper-
tise (Goldstein 1989). Although this is an admirable goal, the approach asks
nonlawyers to take on a legal determination that the courts abandoned as
impracticable. Moreover, the ethical response to ultimate-issue testimony is
frustrating for judges and lawyers, and it is an inadequate justification for a
psychiatric expert witness to refuse a court order to answer a question.

A preferable approach is for psychiatrists “to testify or not testify about
ultimate issues, based on their data rather than arbitrary rules” (Rogers and
Shuman 2000, p. 48). In this approach, the expert is asked to ascertain
whether there are solid grounds based on the use of reliable methods and
procedures to answer the question, without regard to whether it is an ulti-
mate issue. Indeed, this approach is the test that psychiatrists providing ex-
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pert opinions should apply to all issues they are asked to address. A decision
as to whether the data provide a reliable basis for a response should guide
psychiatrists’ responses to all questions. For example, if a psychiatrist is
asked in a sexual assault prosecution whether the complainant’s post-event
behavior suggests that she consented to sexual relations with the defendant,
the response ought not to turn on whether this is an ultimate issue in the case.
Rather, it should turn on whether there are any validated procedures that per-
mit a psychiatrist to make this postdiction with a high degree of reliability
(Simon and Shuman 2002).

The legal and ethical rules that govern the behavior of psychiatrists func-
tioning as expert witnesses are neither intuitive nor flexible. They impose a
set of restrictions on the conduct of psychiatrists that attorneys use for the
benefit of their clients and to the detriment of those who stand in the way of
achieving their clients’ goals. Psychiatrists who choose to enter this forensic
realm must, at their peril, master these unique legal rules.

Conclusion

In the not-so-distant past, most psychiatrists, along with other physicians,
diligently sought to avoid testifying in legal proceedings. That situation has
changed for numerous reasons, including decreased reimbursement to phy-
sicians for patient care (as a result of managed care) and increased lucrative
opportunities for forensic experts. Forensic psychiatry is a growth industry.
Yet the forensic world is not to be entered into casually. It is a subspecialty
with a culture and a language foreign to most psychiatrists, which is best
learned through specialized education and training.

Key Points

* Fundamental differences exist in the goals of clinical psychiatry
(beneficence) and forensic psychiatry (truth, fairness).

* Fundamental differences exist in the duty of confidentiality in clin-
ical psychiatry and forensic psychiatry.

* The form and function of judicial gatekeeping standards (i.e.,
Frye v. United States [1923], Daubert v. Merrell Dow Pharmaceu-
ticals, Inc. [1993]) are an outgrowth of the right to trial by jury.
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Practice Guidelines

1. Obtain comprehensive education and training addressing the
ethical guidelines and legal rules that govern the practice of fo-
rensic psychiatry before providing expert witness services or
consultations.

2. Avoid mixing therapeutic and forensic roles.

3. Provide expert testimony only on questions for which your edu-
cation, training, and experience provide specialized expertise.

4. Use methods and procedures whose reliability has been tested
and proven according to the most demanding standards of the
profession.

5. Offer opinions that are based on sufficient reliable information.

6. Present your findings in a manner that permits the fact-finder to
follow your analysis.
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Starting a
Forensic Practice

Liza H. Gold, M.D.
Steven H. Berger, M.D.

/I7 this Chapteﬂ we provide general suggestions for starting a private
practice in forensic psychiatry, and include discussion of some of the com-
mon pitfalls clinicians may find along the way. By forensic psychiatric practice,
we mean providing evaluations of individuals not already in treatment with
the evaluating clinician for use in legal or administrative purposes. Regard-
less of whether psychiatrists are following a primarily private clinical practice
business model or are salaried clinical or administrative employees, a private
practice in forensic psychiatry can be a challenging but rewarding addition to
a psychiatrist’s professional life. We then offer suggestions for creating an in-
frastructure to develop a private practice in forensic psychiatry, which can be
added to either a private clinical practice or a salaried clinical position.

Developing Forensic Skills

The skills involved in a clinical evaluation for forensic purposes differ from
those involved in clinical evaluations for treatment. General clinicians evolve
into forensic practitioners by learning these skills. The skill set that serves
the clinician well in treatment settings will not suffice in forensic settings,
and forensic skill sets are not generally obtained in the course of most psy-
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chiatric residencies. The most direct method of developing forensic expertise
involves obtaining training in a forensic psychiatry fellowship. Alternatively,
psychiatrists become familiar with forensic skills by obtaining employment
that includes forensic work. Finally, some psychiatrists add forensic work to
a clinical practice and obtain additional formal or informal forensic training.

A forensic psychiatry fellowship is a fifth postgraduate training-year pro-
gram, completed after 3 years of a general psychiatric residency. Of course, a
general psychiatrist can do the work of any subspecialty, even without subspe-
cialty training or board certification. However, some of the steps involved in
starting a forensic practice will occur automatically with fellowship training.
For example, until 1999, psychiatrists who had not completed a forensic fel-
lowship could sit for the subspecialty Forensic Psychiatry board certification.
Since 1999, the American Board of Psychiatry and Neurology has allowed only
those who have completed an accredited forensic fellowship to sit for the ex-
amination and become board certified (American Board of Psychiatry and
Neurology, Inc. 2009). A list of accredited forensic fellowship programs in the
United States and Canada can be found on the American Academy of Psychi-
atry and the Law (AAPL) Web site (www.aapl.org).

Alternatively, a psychiatrist may obtain employment that includes foren-
sic psychiatry work. With or without forensic fellowship training, the posi-
tion a psychiatrist selects upon completion of general psychiatric residency
training determines how much forensic psychiatry work he or she will have
at the start of a career. For example, a job with a forensic service such as a
court clinic will expose the clinician to a significant amount of forensic work
and help him or her develop forensic skills. A state hospital or community
mental health center employee is likely to have to provide evaluations and
testimony when needed, particularly for civil commitment. Often, individu-
als who have taken salaried positions that include forensic work become in-
terested enough to pursue specialty training and board certification, with the
hope of creating either a primary or adjunctive private forensic practice.

The last method of obtaining forensic skills involves psychiatrists work-
ing judiciously on private forensic cases in addition to a clinical practice. If
they have not completed a forensic fellowship, these psychiatrists often ob-
tain additional formal or informal training, through mentorship, peer super-
vision, and continuing medical education in forensic psychiatry offered
through professional organizations such as AAPL. The following vignette
describes a psychiatrist taking this route into forensic practice.

Case Vignette

Dr. M is a private-practice child and adolescent psychiatrist. He spends about
half his time seeing inpatients on a private-practice basis at a local hospital
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and the other half seeing outpatients in his private office. One day, Dr. M re-
ceives a call from an attorney seeking an expert to evaluate and testify in a
child custody case. Dr. M typically tries to avoid having to testify in court,
even for his private-practice patients. He advises the attorney that he has
never provided such an evaluation or testimony outside his clinical practice.
The attorney is not deterred, stating that he is seeking someone who has
never testified as an expert before, because the attorney believes this will
lend credibility to Dr. M’s testimony.

After some consideration, Dr. M begins to see the attorney’s request as an
opportunity to develop a forensic practice in an area where he has years of
expertise. Dr. M decides he is interested, but he has no idea how to go about
adding a forensic practice to his clinical practice. Obviously, he can only be
hired once on the basis of a qualification as a “neophyte” expert. Dr. M agrees
to provide forensic services to the attorney in the hopes of learning what a
private practice in forensic psychiatry might entail. Dr. M has a positive ex-
perience in the case and decides he would like to do more forensic work.
How should Dr. M go about building a forensic practice?

How to Start a Forensic Psychiatric
Private Practice

Clinical and Forensic Psychiatric Practice:
Peaceful Coexistence

Before pursuing the addition of a forensic practice, psychiatrists should un-
derstand that although clinical and forensic practice may peacefully coexist
in a psychiatrist’s professional life, forensic work is distinct from clinical
work. Keeping one’s clinical cases and forensic cases free of overlap is highly
recommended. Occupying the dual roles of the treating clinician and the in-
dependent psychiatric evaluator in the same case usually results in creating
ethical conflicts (Greenberg and Shuman 1997; Strasburger et al. 1997; see
also Chapter 5, “Ethics in Forensic Psychiatry,” this volume).

Scheduling issues can make peaceful coexistence of forensic and clinical
cases challenging (Gutheil 2009). Whereas psychiatrists have complete con-
trol over scheduling clinical patients, they have little control over a court’s
schedule or priorities. A case may be scheduled for trial months in advance
but, at the last minute, may be postponed, delayed, or settled. Attorneys may
need unanticipated last-minute testimony at a motion or hearing. Scheduled
testimony may also be delayed because the case is taking longer to try than
the attorney expected. For example, attorneys have no control over the length
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of time opposing counsel spends in examination or cross-examination, over
the number of motions presented, or of how long it may take a judge to rule on
motions.

Nevertheless, balancing the unpredictable time requirements of forensic
cases with a stable clinical practice is possible and essential. Psychiatrists
should give some thought as to how to manage this balance as they begin to
add forensic cases to a private practice or salaried job. Full-time private fo-
rensic psychiatric practices are rare. The basis for psychiatrists’ expertise in
providing opinions to the legal system is their clinical experience and train-
ing. A healthy clinical practice allows psychiatrists to keep their clinical skills
sharp as well as allowing them to demonstrate that the basis of their exper-
tise is grounded in their daily clinical practice.

In addition, having a salaried job or a private clinical practice provides a
base of financial stability that enables forensic practitioners to turn down ques-
tionable cases or cases for which they do not have the appropriate expertise
(Gutheil 2009). Typically, the further away psychiatrists move from clinical
practice, the more vulnerable they are to temptations to cross ethical bound-
aries in pursuit of forensic cases. Even if they are able to insulate themselves
from these temptations and maintain ethical integrity, lack of a clinical prac-
tice causes them to remain more vulnerable to attorneys’ questions regarding
their expertise and credibility. Finally, in some states, psychiatrists are required
to spend a certain amount of time in clinical practice in order to qualify to
provide expert testimony in that state (Federation of State Medical Boards
2009).

Find a Mentor

Regardless of the route used to develop forensic skills, finding a mentor early
in a forensic career can be the most important step in developing a forensic
practice. Successful professionals and business owners in every field of en-
deavor attest to the invaluable assistance they received from a mentor in
starting their careers.

Forensic psychiatry is not typically a “team sport.” Each forensic psychi-
atrist is theoretically or practically competing for the same market share of
clients. More established forensic practitioners may look at new forensic
psychiatrists as competition that threatens their income. Nevertheless, some
are more than willing to share their experience and contacts.

Psychiatrists who undertake a forensic fellowship may find a mentor
within or through their fellowship program. Psychiatrists adding a forensic
practice later in their clinical careers may have to work a bit harder to find
individuals who are willing to share the benefit of their experience. Mentors
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may be local practitioners or established forensic psychiatrists practicing in
other states. Attendance at regional or national meetings of forensic organi-
zations, such as AAPL or similar organizations, is an excellent way of estab-
lishing contact with potential mentors.

Both those receiving mentorship and those providing it can benefit from
these relationships. New forensic psychiatrists receive supervision from an
experienced forensic psychiatrist, as well as formal and informal career ad-
vice, from how to market a forensic practice to how to collect money from
recalcitrant clients. Mentors, who are typically well established in their fo-
rensic practices, often receive more referrals than they can manage in their
own practice. In addition to the satisfaction many find from passing along
the benefit of their experience, those who provide mentorship often appre-
ciate having a reliable and competent clinician to whom they can refer po-
tential clients.

Think About Image

Psychiatrists beginning a forensic practice should actively take into account
how their business practices and tools affect their image and reputation. The
professional image a psychiatrist wishes to convey is reflected in the psychi-
atrist’s e-mail address, business card design, Web site design, printed letter-
head, and stationery. For example, the more professional the design and
paper used in a business card or stationery, the more professional the psychi-
atrist will appear to potential clients.

Similarly, a psychiatrist’s e-mail address and practice name reflects the at-
titude with which he or she approaches psychiatry and forensic cases. E-mail
addresses such as shockdoc@gmail.com or pinkshrink@aol.com might be
considered clever but are unprofessional. Such “tags” convey the wrong
message to an attorney seeking a psychiatric expert in legal matters that may
involve life and death or large amounts of money. Addresses such as
drmichaelsmith@bellsouth.net or jjonesmd@verizon.net portray a more
professional image. Persons interested in adding a forensic practice to their
clinical or administrative work should carefully consider the impression
these business tools make on colleagues and potential clients as they con-
sider how to establish themselves in their community as forensic psychia-
trists.

Know Thy Clients

Psychiatrists beginning to undertake forensic work should understand who
comprises their potential referral base. Most psychiatrists do not conceptu-
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alize their work as “providing services to clients.” In our clinical practices,
we provide treatment to patients. Thinking of our work as providing services
requires a paradigm shift, but one that is necessary to creating an adjunctive
forensic private practice. The client or customer of the forensic psychiatrist
is the party who retains the psychiatrist to work on the case. Although psy-
chiatrists evaluate individuals, the individual evaluee is not the psychiatrist’s
client, even if the individual undergoing evaluation retains the party who
then retains the psychiatrist.

Case Vignette (continued)

Dr. M has hung out his “forensic” shingle. Shortly thereafter, he receives a
call from Mr. W, asking for an evaluation and written report. Mr. W says that
he is experiencing severe anxiety, due to the pressure his supervisor puts
on him at work. Mr. W explains that he is not seeking treatment but wants
to Dr. M to evaluate him and write a report. Mr. W says he wants to use the
report to convince his employer to pay him workers’ compensation benefits
for a one-month leave of absence and to obtain accommodations under the
Americans with Disabilities Act, including a different supervisor. Mr. W says
he will pay Dr. M his full fee once Mr. W has successfully achieved these
goals.

This is one of Dr. M’s first forensic calls. He is anxious to begin his foren-
sic practice, but he is not sure whether Mr. W’s goals are legally realistic, even
if Mr. W does have an anxiety condition related to his employment. Should
Dr. M agree to provide services and provide them according to Mr. W’s con-
ditions?

The forensic psychiatrist’s potential referral sources typically include at-
torneys, courts, insurance companies, and large employers but usually do
not directly include plaintiffs or defendants. Attorneys retain forensic psychi-
atrists for civil, criminal, and administrative cases that may involve psychiatric
issues. Courts and judges retain forensic psychiatrists to evaluate and testify
as court-appointed independent examiners. The most common criminal eval-
uations for which attorneys and courts retain forensic experts are questions
of competency to stand trial and insanity.

Contracting with attorneys rather than contracting directly with eval-
uees is a generally recommended business practice. Making agreements with
evaluees can create a multitude of ethical, legal, clinical, and business prob-
lems. Not the least of these is the business arrangement in which the psychi-
atrist works directly for the evaluee, who cannot help but apply pressure on
the psychiatrist for a favorable opinion. Even if the forensic clinician resists
this pressure and provides an objective opinion, the appearance of advocacy,
appropriate for an attorney, is inappropriate for the forensic psychiatrist
(American Academy of Psychiatry and the Law 2005; see also Chapter 5,
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“Ethics in Forensic Psychiatry,” this volume). In addition, regardless of the
objectivity of Dr. M’s evaluation, whether the evaluee achieves his or her
goals is beyond the control of the psychiatrist. The employer’s decisions
should not play any role in whether Dr. M is paid for the time spent in pro-
viding evaluations and reports.

Despite his desire to begin a forensic practice as soon as possible, Dr. M
should advise Mr. W to consult an attorney or, if Mr. W has already done so,
to have the attorney contact Dr. M to discuss the case. The attorney can clar-
ify whether Mr. W’ goals pass the legal muster of the Workers’ Compensa-
tion and Americans with Disabilities Act laws. If the attorney feels that
psychiatric evaluation is appropriate or will be helpful to the client, and if
Dr. M is interested in providing an evaluation in this case (and is qualified
to do so), the attorney can contract directly with Dr. M to evaluate the case.

Employers also retain forensic psychiatrists as independent evaluators to
clarify psychiatric questions involving employees. These referrals usually
come through employers’ human resources departments, in-house medical
departments, or subcontractor medical benefits management companies.
Examples of such cases include fitness for duty evaluations, risk assessment
of dangerousness, reasonableness of a Family and Medical Leave Act appli-
cation, and reasonable accommodation under the Americans with Disabilities
Act (see Gold and Shuman 2009).

In addition, insurance companies retain forensic psychiatrists to clarify
questions that may arise when individuals attempt to access benefits from
their insurance policies (Gold and Shuman 2009). The psychiatric questions
involved in insurance cases vary depending on the type of policy and the is-
sues defined by that policy. For example, an insurer may refer a case for eval-
uation to determine whether a claimant fulfills the definition of disability in
his disability insurance policy or if an individual’s condition preexisted the
event for which benefits are claimed.

Establishing a Reputation and
Obtaining Referrals

Assuming Mr. W has an attorney, how would that attorney know who to call
to obtain a forensic evaluation? A private-practice forensic psychiatrist com-
monly gets his or her first forensic case when a client approaches him or her
to evaluate a case, as in the case vignette. Potential clients know of forensic
psychiatrists from the psychiatrists’ incidental involvement in their patients’
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legal matters, or psychiatrists’ clinical or academic activities. All these can
help establish a reputation that will engender calls from attorneys and other
potential clients. For example, incidental forensic reports and testimony
provided by a treating psychiatrist may put the psychiatrist’s work within
view of attorneys and insurance companies. If the psychiatrist demonstrates
good written and oral communication skills as well as clinical expertise, at-
torneys or insurance companies may call the psychiatrist to work on similar
cases as a forensic expert.

However, psychiatrists who want to build a busy forensic practice should
not just sit and wait for the phone to ring. Dr. M got lucky with his first case.
To obtain another, Dr. M needs to be proactive, to make himself known to
potential clients. A business model of simply waiting to be called is likely to
be as successful as that of a tow truck service that waits to be called when a
car breaks down. Sometimes a court or attorney will call a local psychiatrist
listed in the phone book, looking for someone to evaluate a case, just as the
tow truck company is likely to get some random calls for service. Neverthe-
less, Dr. M is not likely to acquire many cases with such a passive strategy.

Market Position

A physician setting up a clinical practice intentionally or unintentionally es-
tablishes a market position. For example, a psychiatrist may label himself or
herself a general psychiatrist or a specialist. A specialist designates a practice
parameter such as an age group, diagnostic group, treatment setting (such
as inpatient or outpatient), or activity (such as administrative or research).
The parameter limits can be firm, such as limiting a practice to inpatient
services only, or flexible, such as a child psychiatrist who works primarily
with children and adolescents but will also treat a certain number of adult
patients.

Psychiatrists starting a forensic practice should make a conscious strate-
gic decision regarding their market position goals. As in clinical psychiatry,
forensic psychiatrists may initially accept cases from all categories for which
they are qualified by training, education, or experience. On the other hand,
they may start out by defining special interests, such as criminal, sex offense,
or child custody cases, and accept only cases related to their special interests.
If a clinician has a large number of forensic referrals from the outset, then
accepting only cases in a forensic subspecialty may yield an adequate num-
ber of cases. However, beginning forensic psychiatrists who define a narrow
area of interest may acquire cases in which a particular expertise is sought,
but they are likelier to receive fewer calls. In contrast, the more types of cases
they accept, the more likely they are to attract a larger number of potential
clients. Although the temptation to specialize from the outset may be strong,
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the novice forensic practitioner will do better by accepting a wide range of
cases (Gutheil 2009).

Psychiatrists who choose to provide forensic services in a wide range of
legal cases nevertheless should refuse cases outside their area of expertise
(Gutheil 2009). Offering opinions that are beyond one’s expertise is unethi-
cal (American Academy of Psychiatry and the Law 2005). In addition, psy-
chiatrists who offer opinions outside their area of expertise are more likely
to find themselves disqualified by the courts as experts (see Chapter 2, “Intro-
duction to the Legal System,” this volume). Legal disqualification becomes
a matter of public record that can and will be used to cast doubt on the psy-
chiatrist’s qualifications, expertise, and testimony in future cases.

Moreover, from a business perspective, lack of expertise is likelier to re-
sultin a compromised work product. Providing less than adequate or incom-
plete reports, testimony, or other forensic service, whether because of a lack
of expertise or some other problem, is worse for one’s reputation (and future
referrals) than refusing a case. If a forensic psychiatrist is unfamiliar with the
diagnosis at the heart of a legal matter, is unable to remain objective because
of the nature of the case, or is unable to do high-quality work on a case be-
cause he or she is pressed for time, a clinician should opt to refuse the case
rather than run the risks associated with compromising his or her reputa-
tion. A clinician can still assist potential clients by providing referrals to fo-
rensic psychiatrists who do accept such cases or may have more time.

An attorney often does not choose a specialty area of practice. Rather, the
specialty chooses an attorney. An attorney at the beginning of his or her ca-
reer may be asked by a fire insurance company to defend a fire loss claim.
After successfully resolving the litigation, the attorney may develop a repu-
tation as being adept at handling this kind of case and thus receive more re-
ferrals for such cases, both from the original insurance company and from
other insurance companies. The attorney may eventually have enough refer-
rals to ultimately limit his or her practice to fire insurance defense cases.

The same process often occurs for the forensic psychiatrist. At first, the
clinician may be offered a variety of cases. Eventually, the psychiatrist be-
comes recognized as having particular expertise or experience with certain
types of cases: criminal, personal injury, employment, and the like. The clini-
cian thus establishes a reputation in a psychiatric forensic subspecialty. Even-
tually, referrals for those types of cases may make up the majority of that fo-
rensic practice.

Subspecialty interests in a forensic practice should not, however, be re-
lated to any specific “side” of the legal system. A psychiatrist should try to
avoid being pigeonholed as a “defense expert,” a “prosecution expert,” or a
“plaintiff’s expert.” Although establishing this type of one-sided forensic
practice can be a highly successful market position, it is generally associated
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with a reputation as a “hired gun.” This epithet is defined as an expert wit-
ness who sells testimony instead of time (Gutheil 2009). The psychiatrist
who accepts cases only for prosecutors, plaintiffs, or defendants creates the
appearance of being biased toward that side of the adversarial legal system
and reduces the expert’s credibility. The forensic psychiatrist should seek to
balance his or her practice by providing services based on the relevancy of
his or her expertise, not on which side of the legal system wants to utilize
the psychiatrist’s services.

Curriculum Vitae

The most effective curriculum vitae (CV) is one that is current, concise, well-
organized, and targeted toward the desired client base. A CV is an essential
business and marketing tool for establishing a forensic practice. The CV de-
scribes the forensic psychiatrist’s unique expertise that makes him or her
valuable to a potential client. It is commonly the first formal introduction of
a psychiatrist’s credentials and capabilities. For a forensic psychiatrist start-
ing a practice, elements that may provide an edge over another psychiatrist’s
CV should be included.

The CV should list the usual credentials, such as education, licenses,
hospital staff memberships, and published works. It should also list cre-
dentials or areas of expertise that may be of interest and value to clients—
for example, working as a court clinic psychiatrist or having expertise in the
diagnosis and treatment of sexual offenders. Other activities to consider in-
clude academic positions, membership in professional organizations and
their committees, participation or offices in community or other volunteer
organizations, and awards and other types of public recognition. Table 3-1
provides a list of suggested headings for a forensic psychiatrists CV.

A psychiatrist, especially one who is interested in pursuing forensic work,
should avoid the temptation to “pad” his or her CV. This can range from out-
right fabrication, such as listing degrees that have never been earned, to ex-
aggerating one’s job responsibilities, titles, or recognition in the community.
Aside from the moral problems associated with lying about or exaggerating
experience, an individual discovered to have falsified professional qualifica-
tions or experience loses all credibility, even in areas in which he or she has
truthfully presented his or her accomplishments and expertise.

If a new forensic psychiatrist feels his or her CV appears too “thin,” he or
she should consider joining professional organizations and committees or
state medical boards, writing for journals or lay publications, providing com-
munity education, or participating in any of the professional or community
activities discussed below. Such steps are not intended simply to bulk-up a CV.
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TABLE 3-1. The forensic curriculum vitae: suggested headings to
organize and present information

1. Identifying data: name, contact information, including e-mail address
and Web site

2. Board certification

3. Academic appointments

+

Areas of expertise (summarize as bulleted list; include languages
spoken if fluent in languages other than English)

5. Education

6. Licensure

7. Awards

8. Job experience summary

9. Professional affiliations: organizations, committees, chairmanships
10. Public service activities

11. Journal affiliations: peer reviewer, editorial board

12. Publications

13. Presentations

Rather, these activities allow the new forensic psychiatrist to demonstrate his
or her skills, commitment, and abilities, as well as broaden contacts and pro-
vide additional networking resources. Adding these qualifications to one’s CV
after doing professional, academic, research, or community work is a bonus
for marketing but should not be the goal of the endeavor.

A psychiatrist should avoid listing personal information on his or her CV,
such as a spouse’s name, children’s names, or home address. A CV represents
a professional, not a personal, history, and such information is neither appro-
priate nor relevant in a professional context. Also, any document, including
the expert’s CV, may become part of the public record in court proceedings
and may be widely disseminated on the Internet. For security and privacy
reasons, the clinician should prioritize protecting his or her family from
identification in court records and from potential exposure to intrusive re-
porters, adversarial evaluees, or even disgruntled patients who might find
personal information through forensic activities.

Networking

Referral sources are more likely to contact people they know or have met
than people whose names are simply listed in the phone book. Networking, or
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using connections generated by an individual’s professional or personal con-
tacts, can also be used to generate referrals to one’s private forensic practice.
For example, a psychiatrist employed at a community mental health center
may occasionally have patients who require civil commitment. The commit-
ment hearing brings the psychiatrist into contact with at least two attorneys
and a judge. If appropriate, the psychiatrist can mention to the attorneys and
judge that he or she is available for other sorts of forensic psychiatry cases
separate from his or her community mental health center employment. If it
is inappropriate to mention availability at the time, the psychiatrist can call
or write the attorneys and judge after the case is concluded. Other types of
cases that would not conflict with one’s community mental health center
duties might include competence, insanity, or disability evaluations. The
psychiatrist should be certain that state law or the terms of his or her employ-
ment do not prohibit taking such cases if he or she is employed in another ca-
pacity by the state.

Networking can also involve using connections in the medical commu-
nity. Dr. M should make sure his psychiatric and psychological colleagues know
of his interest in forensic psychiatry as he confers with them on other mat-
ters in the course of daily work. The more people who know of Dr. M’s interest
in forensic practice, the more likely Dr. M’s name will come up in other peo-
ple’s conversations about forensic issues. Colleagues and potential referral
sources can also be advised of Dr. M’s forensic interests through his statio-
nery or signature, which includes “
M.D., General and Forensic Psychiatry.”

Potential referral sources sometimes contact medical societies to find

[first name], [last name],

physicians interested in working on cases. The society refers the client to its
members who are involved in the area of the client’s interest. Dr. M should
consider joining local and national medical societies and identify himself as
someone who is available for forensic referrals. Joining a committee related
to forensic issues, such as the ethics committee or the malpractice commit-
tee, will make a practitioner more visible and, therefore, more likely to get
referrals through the society. The medical organizations that can potentially
generate referrals are the state and local medical societies or the national,
state, and local specialty societies.

A clinician’s connections to people in the legal field can also be used to
let others know of one’s availability for forensic work. For example, if work-
ing with an attorney to settle one’s parents estate, the opportunity can be
used to mention interest in forensic work. That attorney may then mention
the psychiatrist’s name when the topic comes up at informal occasions, such
as lunch with other attorneys, or on formal occasions, such as when a legal
colleague inquires about a referral to a forensic expert.
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Professional, Community, and
Volunteer Activities

Volunteering professional services or time is one way to begin or expand net-
working. It is also a way to advertise availability for forensic services and
demonstrate the quality of those services, both of which increase visibility to
potential clients. Table 3-2 summarizes the many avenues forensic psychia-
trists may take to begin to establish a reputation and a referral base within
their local and regional communities.

Volunteering in the community builds name recognition and reputation,
even if not directly associated with professional referral sources. The more
one’s name is recognized, the more likely potential clients will think of that
name when an expert is needed. Depending on the kind of work the psychi-
atrist wishes to do, the psychiatrist can call, write, or visit attorneys or legal
agencies who provide pro bono (at no charge) services and offer to evaluate
a case pro bono or at significantly reduced rates. Clients who may benefit
from volunteer forensic psychiatric services exist at local, state, and national
levels.

By volunteering to work on a case pro bono or for a token fee, psychia-
trists show a willingness to contribute to the welfare of the community as
well as to make potentially important referral contacts. A judge who needs
an independent psychiatric evaluation in a case is more likely to call a psy-
chiatrist who spoke at the Mental Health America support group that his
niece attended than a psychiatrist listed in the phone book about whom he
has never heard anything. Volunteering in professional groups also serves to
put one’s name and work in front of the people who hire expert witnesses.

Any positive involvement in the community will foster name recognition
and enhance one’s reputation in the eyes of clients. Dr. M, with his expertise in
child and adolescent psychiatry, could volunteer, for example, to serve on civic
commiittees or councils attempting to address issues of school violence. Com-
munity venues for which psychiatrists can volunteer are listed in Table 3-3.

Advertising and Registries

Traditional advertising presents a host of difficulties. A psychiatrist who ad-
vertises services as an expert witness could easily be interpreted as offering
to sell opinions, again creating the impression of being a “hired gun” and as-
sociated problems with credibility on the witness stand. In addition to being
potentially ethically compromising (or at least creating the appearance of
less than pure ethical character), such practices are generally a waste of time
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TABLE 3-2. Potential referral sources and methods for establishing a
referral base

Volunteer
Legal agencies Court services: civil or criminal
Judges and magistrates
Attorneys: private, prosecutors, public
defenders, legal aid
Contact
Insurance companies Disability evaluations

Severity of psychiatric illness (health
insurance)

Medical benefits management Fitness for duty evaluations
companies Family Medical Leave Act evaluations

Disability (disability insurance claims)
Americans with Disabilities Act evaluations
Violence risk assessments
Malpractice insurance Evaluation of psychiatric malpractice
company claims department  claims
(and malpractice attorneys)
Register to provide evaluations for government agencies

State disability determination =~ New applicants for Social Security
service Disability Insurance benefits or
continuation of coverage

County medical Medicaid Evaluations

office
Provide education via speaking, teaching, and writing
Local bar associations Speaker for events

Teacher for continuing legal education

events
Law schools Lecturer
Writing
Columns, articles, books Legal publications

Psychiatric publications

Lay publications
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TABLE 3-3. Volunteer or community service opportunities

Community organizations Civic organizations, e.g., a committee to
decrease school violence

Churches, synagogues, or other religious
institutions

Public or private school, college boards, or
committees

Service organizations: Rotary, Knights of
Columbus, etc.

Advocacy organizations such as National
Alliance on Mental Illness or Mental
Health America.

Publications (on almost any ~ Letters to the Editor
topic in almost any venue)  Articles

Periodic column
Editor
Other media (radio, television) Interviewee on psychiatric topics

Media resource news stories of psychiatric
interest

Talk show guest/host
Internet blog on psychiatric topics

Web site (as volunteer effort for educating
the community)

and money. The target audience of potential forensic psychiatric clients is
very narrow. In general, it includes only attorneys, judges, large employers,
and insurance companies. Of these, only a small number actually hire foren-
sic psychiatrists. The audience for newspaper, radio, or other such media ad-
vertising is too broad to be effective.

Psychiatrists adding a forensic practice to a preexisting clinical practice
or salaried position or who are moving to a new location can send announce-
ments to potential clients. Announcements are a form of advertising, but also
a way to keep people apprised of how to contact the psychiatrist. Psychia-
trists who send announcements of changes in practice or location may not
generate many cases, but they do notify clients about their presence in the
community.

Psychiatrists interested in adding forensic cases to their practices should
consider other methods of advertising their availability for forensic services.
For example, every state has a Disability Determination Service that evaluates
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applicants for Social Security Disability benefits. By joining such a panel, the
psychiatrist is, in a way, advertising his or her availability for this type of evalu-
ation. Similarly, some states have workers’ compensation panels, malpractice
claim evaluation panels, and other such services. The physicians listed on
the panels are called, usually by an attorney on one side or the other, when a
case requires evaluation. Forensic psychiatrists can have themselves added to
the lists in the states where they are licensed.

Attorneys sometimes use registries or intermediary agencies to find ex-
pert witnesses. For example, when attorneys do not know any experts in a
particular field, they can look up a general category of expert using national
or local registries, or they can contact an agency that matches attorneys with
experts. Experts must sign up with the registries or agencies to be listed.
Signing up with such registries or agencies is typically free; the attorneys pay
the fees to use the registry or agency. Nevertheless, registering with such
agencies is problematic. Typically, they generate few, if any, referrals. In addi-
tion, when testifying, opposing attorneys often ask if the psychiatrist adver-
tises his or her services. Again, an affirmative answer creates the impression
that the psychiatrist is advertising to sell his or her testimony rather than
time. As a general rule, such registries and agencies should be avoided.

Attorneys are likely to place the most reliance on their own experience
in choosing an expert. If they do not know an appropriate expert, attorneys
in need of a psychiatric expert most commonly obtain names of experts from
other attorneys (Gutheil 2009). Therefore, “advertising,” or promotional ac-
tivities such as giving educational presentations, participating in continuing
legal education activities, and volunteering for pro bono cases, is most effec-
tive when directed at attorneys. The more focused the audience of such pro-
motional activities, the more fruitful they are likely to be. If one is interested
in criminal defense cases, for example, then one can offer to make a presen-
tation at a meeting of the local defense bar organization.

Web Sites

A Web site designed to assist potential clients in finding the beginning fo-
rensic psychiatrist is essential. Having an effective Web site is as important
as having a telephone number and may be just as essential to communica-
tion. Attorneys are using the Internet more and more frequently to find ex-
perts. Most Web sites provide e-mail addresses that electronically link a
potential client to the psychiatrist and facilitate initial contact. Although a
Web site can serve as a kind of Internet “business card,” psychiatrists should
be aware that the versatility of a Web site can also create certain problems.
Psychiatrists should be certain that their Web sites avoid the kind of material
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or interactive options that can be used by attorneys to discredit them (see
Chapter 22, “Forensic Psychiatry and the Internet,” for a detailed discussion
of these issues).

A psychiatrist's Web site represents the expert’s professionalism, exper-
tise, and qualifications, just as a CV does, but it also presents an opportunity
to explore aspects of the expert’s practice that may be of interest to a poten-
tial client. The Web site design and content should therefore be carefully
considered. It should reflect the professional image that the psychiatrist
wishes to project. A Web site that demonstrates a commitment to teaching,
academic achievement, public service, or any other value that the forensic
psychiatrist feels is integral to his or her public image can be of great assis-
tance in establishing a forensic practice. On the other hand, a Web site that
conveys a sense of being clever, playful, or unprofessional can harm the psy-
chiatrist’s reputation, image, and business.

Information that should be included in a Web site includes, of course,
name, address, phone numbers, and e-mail. When considering what additional
information to include, psychiatrists should bear in mind that information
placed on a Web site is available to anyone and everyone, including patients.
Psychiatrists should carefully consider how much information they want to
make available to potential clients, opposing attorneys, evaluees, patients, and
anyone else who might be interested. For example, even so straightforward and
common a choice as including a photographic professional portrait or “head
shot” will reveal gender, ethnicity, race, or age, which could affect potential re-
ferrals. Certainly, opposing attorneys will use any information that can make
the psychiatrist look unprofessional or unscrupulous to attempt to discredit
testimony or impeach the psychiatrist’s reputation.

The choice of information to include on a Web site also depends on what
sorts of referrals the psychiatrist desires. A forensic psychiatrist may wish to
encourage referral of specific kinds of cases by stating parameters that en-
courage certain types of cases. For example, a psychiatrist can list areas of
special interest or expertise, such as child custody evaluations. To this end,
appropriate portions of a psychiatrists CV can be and should be included.
These include education, training, licensure, and board certification. Work
experience in the forensic field might also be appropriate to include. Web
sites should be updated regularly to reflect any changes in the CV or practice.

Case Lists

Forensic psychiatrists should keep a list of the cases in which they have been
involved. When an attorney is interviewing a prospective expert witness, he
or she may ask for a list of the cases on which the psychiatrist has worked
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or provided testimony. Thus, such a list can be a useful marketing tool. In
addition, Federal Rule of Civil Procedure 26(a)(2)(B) requires that a list of
cases in which the expert has provided testimony in the past 4 years be sub-
mitted in any federal case, along with the expert’s report, CV, and fee sched-
ule. Therefore, the forensic psychiatrist should keep a list of cases going back
at least 4 years. The list should include the name of the case, the court in
which the case was heard, the date, and a two- to three-word description of
the case. Examples of how a description might be listed include testamen-
tary competence, child custody, and personal injury.

More information may also be included, such as whether the psychiatrist
was retained by the prosecution or defense, the retaining attorney’s name
and contact information, and the case citation, as well as other potentially
relevant information. Attorneys will often request this list as a way of obtain-
ing “references.” Attorneys can then contact the attorneys who previously re-
tained the expert in similar cases.

Generally, however, the information on the case list should be limited to
the minimum suggested here. Attorneys who request referrals can be pro-
vided that information directly by phone or e-mail. Printed information, as
noted, is likely to be disseminated on the Internet. Psychiatrists then lose
control over which attorneys they suggest as referrals or the potential use to
which the case list may be put. Therefore, such lists should contain only the
information necessary to satisfy the Rule 26 requirements. Psychiatrists can
always provide additional information, such as names of retaining attorneys
or the side for which they were retained, upon request (or at deposition) on
a case-by-case basis.

Contracting With Clients

Utilizing business practices common to attorneys minimizes problems in-
volved with collecting fees. Psychiatrists are generally unfamiliar with writ-
ing contracts for their services. In contrast, attorneys typically work on a
contractual basis. Psychiatrists undertaking forensic work should be familiar
with comparable acceptable and desirable billing practices that facilitate the
ethical provision of forensic psychiatric services.

Case Vignette (continued)

Mr. W, the gentleman who contacted Dr. M to contract for a forensic evalua-
tion for employment issues, does have an attorney, Mr. H. Mr. H contacts Dr.
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M directly. Mr. H feels that Mr. W’s negotiating position with his employer
would benefit from having a forensic psychiatric evaluation. Mr. H explains
that he does not want Dr. M to address causation of Mr. H’s anxiety, but only
to document the existence of an anxiety disorder for purposes of invoking
the protection of the Americans with Disabilities Act. Mr. H proposes that Dr.
M perform the evaluation, write a report, and suggest “reasonable accommo-
dations.” Mr. H offers to pay Dr. M half of a prenegotiated flat fee-for-service
rate when Dr. M delivers the report, and the other half of the fee at the suc-
cessful conclusion of the case. Assuming he has the appropriate training and
expertise to undertake such an evaluation, should Dr. M agree to these con-
ditions?

Retainer Agreements

Despite the fact that the contingency payment plan is being offered by an at-
torney instead of directly by the client, Dr. M should nevertheless refuse to
accept this payment arrangement. Although not a problem for attorneys,
contingency fees present a variety of ethical and practical problems for fo-
rensic psychiatrists (Gutheil and Simon 2002). The psychiatrist’s objectivity
and ability to render an unbiased opinion may be compromised if payment
depends on agreeing with the client or on a positive outcome. For this rea-
son, a contingency fee, that is, payment based on the retaining party collect-
ing an award or damages, is considered unethical and should always be
avoided (American Academy of Psychiatry and the Law 2005; see also Chap-
ter 5, “Ethics in Forensic Psychiatry,” this volume).

From a business perspective, payment on a contingency basis can create
significant cash flow problems. Many legal cases take years to reach resolu-
tion. Dr. M is not likely to be able to go years without payment for time spent
providing evaluations and reports, especially if significant time is spent on a
case. A good business manager understands the necessity of managing cash
flow; agreeing to wait until a case has concluded, regardless of whether pay-
ment is contingent on the outcome, is not good business practice. Payments,
like services, should be rendered in a timely manner.

Attorneys typically have clients execute service agreements, also referred to
as letters of understanding or retainer agreements, requesting advance payment
as part of the contract for their services and detailing their fee schedule, which
usually consists of billing by the hour or partial hour. Many of the forensic psy-
chiatrists clients are attorneys or entities familiar with the billing practices of at-
torneys and are not surprised when psychiatrists ask them to sign a retainer
agreement or letter of understanding (Gutheil and Simon 2002). A retainer
agreement establishes the contractual provisions for conducting and receiving
payment for forensic services (Berger 1997; Granacher 2004). These agree-
ments are contracts signed by both parties outlining the obligations of each. The
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psychiatrist will evaluate the case and, if required, provide reports and testi-
mony. The referral source will supply information, make arrangements, and pro-
vide payment for time the psychiatrist spends providing expert services.

One significant difference between an attorney’s retainer agreement and
a forensic psychiatrist’s retainer agreement involves clarifying the identity of
the client. Psychiatrists should understand that the attorney is the expert’s
client, and their retainer agreements should reflect this understanding. The
retainer contract is between the psychiatrist and the retaining attorney. Al-
though attorneys are paid by their clients and may execute a retainer agree-
ment with their clients, the attorney is the party responsible by contract for
paying the psychiatrist expert’s fees.

Psychiatrists who plan to do a substantial amount of forensic work may
want to have an attorney draft a retainer agreement that protects the psychi-
atrist’s interests. Even with such agreements, misunderstandings regarding
type and extent of services provided and problems collecting fees can and do
arise. Having an agreement written by an attorney can minimize the occurrence
of such problems. If a potential client is uncomfortable with certain terms in
the standard retainer, the agreement can always be modified on a case-by-case
basis. The retainer agreement in Figure 3-1 is offered as an example of a ge-
neric contract for forensic services.

Retainer agreements should set specific provisions for retainer fees and
advance payments. Again, contrary to typical clinical practice, in which pa-
tients are billed after services are provided, in forensic work, fees should be
paid in advance whenever possible and before undertaking work in any case.
Advance payment supports and facilitates the ethical obligation to maintain
honesty and strive for objectivity (American Academy of Psychiatry and the
Law 2005) and avoids the ethical problems associated with payment of fees
on a contingency basis.

Most forensic psychiatrists have a standard advance retainer fee, which
they collect at the time that the retainer contract is signed. After the psychi-
atrist utilizes the time covered by that fee, he or she subsequently bills on a
regular basis. Retainer agreements typically contain provisions requiring that
all outstanding fees, including estimated fees for testimony, must be paid be-
fore testimony is provided, again, to avoid the appearance that the psychia-
trist is being paid for testimony rather than time.

Certain exceptions to the general rule about requiring advance payment
will arise. For example, insurance companies, government agencies, and
courts typically do not provide advance payment but will pay a final bill based
on a valid service agreement signed before work on the case begins. The psy-
chiatrist may choose to waive or reduce retainer fees for clients with whom
he or she has a long-standing working relationship and who have a track
record of reliability in paying invoices regardless of the outcome of cases.
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Thank you for referring your questions regarding the above named case
to me for forensic psychiatric evaluation. I will be glad to offer my profes-
sional services regarding this case. Before I reserve time for this case, I ask
that you send a retainer payment in the amount of $ . No services
will be provided until the retainer fee is remitted. In the event that time
devoted to this case exceeds the retainer amount, I will bill you for further
time. Payment will be expected promptly upon such additional billing.

My fee is $240.00 per 60-minute hour for reviewing records, perform-
ing examinations, preparing reports, conferring with attorneys, travel
time, testifying time, waiting time, or time spent in any other way on this
specific case. Billing is calculated in quarter hour increments. Depositions
are scheduled for a minimum of 2 hours. Court appearances are sched-
uled for either a half day or full day. Full payment will be expected for
appointments not kept, or for appointments not canceled 48 hours in
advance. A charge may be made for deposition time, court time, or blocks
of time longer than two hours, not canceled two weeks in advance. After
you notify me that the case has been resolved, I will refund to you any
unused retainer amount.

I recommend that you forward for my review all relevant medical
reports, depositions, investigation reports, photographs, and other help-
ful information prior to my examination of the examinee. In order to
make the most efficient use of my time, I suggest that you send all such
records at least two weeks prior to the scheduled examination of the
examinee.

Please sign below, indicating your acceptance of this service agreement
and the contractual provisions contained herein and return it along
with the requested retainer fee in the amount of $ . Upon receipt of
the signed document and retainer fee, I will countersign and send
a completed contract back to you. If the signed service contract and
retainer are not returned two weeks from the date of this letter, then my
involvement in this case will stop, and my name may not be listed by you
as a witness.

Please keep a copy of this service agreement for your records. Please
contact me any time you have questions or further information. I look
forward to working with you.

Contract accepted by:

Date:

Date:

FIGURE 3-1. Sample retainer agreement.
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Preventive Contracting

Case Vignette (continued)

Dr. M has begun to establish a reputation in his community as an expert in a
variety of cases involving juveniles and is beginning to receive a steady flow
of referrals and cases. Attorney A represents a juvenile charged with a felony
who will be tried as an adult. The case has received significant media atten-
tion. Attorney A asks for Dr. M’s retainer agreement, which he executes, but
Attorney A does not send the retainer fee. Dr. M understood from their initial
phone contact that Attorney A would be making arrangements for an evalu-
ation as soon as possible, given that the case was pressing. However, Dr. M
receives no further contact from Attorney A, who will not even return Dr. M’s
phone calls.

A few weeks after receiving the executed retainer contract (absent the fee),
the prosecuting attorney contacts Dr. M. The prosecutor also wants to retain Dr.
M to evaluate the juvenile. The government contracts for psychiatric services
and payment is made on a regular basis upon receipt of monthly invoices, al-
though the government does not provide retainer fees. Dr. M does not know how
to respond to the prosecutor. Has Attorney A retained him or not? He does not
expect a retainer from the government. Is Attorney As failure to pay a retainer fee
any different? Does it mean Attorney As signed retainer contract is invalid?

Attorneys sometimes use the tactic of preventive contracting to stop an
expert witness from being retained by the opposing side of a case. Preventive
contracting occurs when Attorney A contracts with the psychiatrist to eval-
uate a case but does not arrange for the evaluation to occur, because he never
intended to have the psychiatrist evaluate the case. Having a contract with At-
torney A, however, prevents the psychiatrist from contracting with Attorney B,
the opposing attorney. In this way, Attorney A gains control over which experts
are available to Attorney B.

In the case vignette above, Attorney A appears to have attempted to prevent
the prosecutor from retaining Dr. M to evaluate his client. Assuming Dr. M has
a retainer agreement that states that the fee as well as a signed contract are nec-
essary to fully execute the agreement, Attorney As failure to pay the retainer fee
means that he has not retained Dr. M. If Dr. M had discussed waiving the retainer
fee or had agreed that Attorney A could delay payment of the retainer, then Dr.
M could have amended the retainer and had Attorney A sign an amended doc-
ument. He would then be retained by Attorney A and not be available to provide
services to the prosecution. However, Attorney A has not made such arrange-
ments; he has simply ignored the fee requirement indicated in the retainer.

The fact that Dr. M would not receive a retainer fee from the prosecutor
is not equivalent to Attorney As failure to pay advance fees. It is not unethi-
cal or inappropriate to use different contracts that include different terms re-
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garding advance fees for different clients. Forensic psychiatrists are free to
make differing arrangements for payment, depending on the client and the
circumstances. Dr. M may want to include in his retainer agreement an ex-
plicit statement indicating that the contract is not fully executed until all re-
quired signatures are obtained and advance payment is provided.

Psychiatrists can also limit their vulnerability to this legal maneuver by
requiring prepayment, part of which can be nonrefundable after a certain
point in time. A 2-week time limit is also commonly given for receipt of the
prepayment. If prepayment is not received by the designated date, then the
attorney is not allowed to name the psychiatrist as a witness. Another
method of limiting this practice is to include a provision in the service agree-
ment stating that unless the psychiatrist actually does some work on the
case, the attorney is not allowed to name the psychiatrist as a witness.

Nuts and Bolts

Setting Up an Office

In the private sector, a forensic practice added onto a clinical practice is typ-
ically operated as part of a clinical practice that has infrastructure and pro-
cedures already in place. The psychiatrist uses the same office space to treat
his or her clinical patients and to evaluate forensic clients’ cases. In such a
setup, the psychiatrist may not even need stationery or business cards that
differ from the clinical stationery, if the printed material identifies the psy-
chiatrist as both a clinical and forensic practitioner. As in a clinical practice,
office equipment should allow fax, telephone, Internet, and scanning capa-
bilities.

The psychiatrist can use a home office for many parts of forensic work,
such as document review and report writing. However, interviewing forensic
evaluees at home is not recommended. Forensic evaluees are typically en-
gaged in an adversarial process and may identify the evaluating psychiatrist
with their legal adversaries. Evaluees’ emotions often run high, because liti-
gation or even administrative proceedings often involve high personal and
financial stakes. The psychiatrist has no way of conducting a risk assessment
prior to the evaluation and thus may be taking unnecessary risks with per-
sonal or family safety by allowing evaluees into his or her home.

Home offices are also often not appropriate for depositions or meetings
with attorneys, particularly opposing attorneys. Inviting attorneys into a
home office should be considered a “forensic boundary violation” that po-
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tentially compromises the forensic psychiatrist’s effectiveness. The psychia-
trist’s home will inevitably offer insight into his or her personal life, tastes,
financial status, and even academic interests. The most innocent personal
items, such as books on display on a bookshelf, can and will be exploited
by attorneys to compromise an experts reputation or credibility. If the psy-
chiatrist does not have access to office space appropriate for forensic activ-
ities such as depositions and meetings with clients, these can be scheduled
at the client’s office, a business center conference room, or a hotel conference
room.

If the psychiatrist is a salaried employee, a sideline private forensic prac-
tice should probably be distinguished from the employment practice. For
example, a separate mailing address, phone number, and business card
might be necessary to distinguish the psychiatrist’s position as medical direc-
tor of an inpatient unit from his or her private forensic practice. Depending on
the nature of the employment, the psychiatrist may also need a separate space
for examining evaluees, or for all private forensic work. This can be arranged
in a variety of ways, including renting a furnished and supported office
space, subletting space in a colleague’s office, negotiating use of the salaried
employment office for use outside employment hours, or setting up a dedi-
cated office outside the employment location.

The decision to obtain administrative assistance or to expand existing ar-
rangements should be considered from a cost-benefit perspective. If the psy-
chiatrist already has an administrative assistant attending to the clinical
practice, this person can usually also absorb the administrative work in-
volved in forensic practice. Depending on the needs of both the clinical and
forensic practice, the psychiatrist may find the use of commercial companies
who provide bookkeeping, transcription, billing, and other practice man-
agement services more time-effective and/or economical than hiring even a
part-time administrative assistant. Regardless of the arrangement, the psy-
chiatrist should bear in mind that he or she is ultimately responsible for the
confidentiality of the material to which the administrative assistant or com-
mercial company is privy, and breach of this confidentiality could create a
professional and business disaster.

The written report is an essential marketing tool. The psychiatrist can
generate reports using many technologies, from word processors to voice
recognition software to dictation/transcription services. Regardless of how
the report is generated, the psychiatrist should be certain that reports appear
professional, competent, meticulous, and well written (Gutheil 2009; see
Berger 2008 and Chapter 7, “The Forensic Psychiatric Examination and Re-
port,” this volume, for information on writing reports). The reports may be
the only part of the psychiatrist’s forensic evaluation actually seen by the cli-
ent or a court. Both civil and criminal cases are more likely to be resolved
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without a trial than with one. Thus, opportunities to testify as a means of
demonstrating forensic skills are more limited than the opportunities to
place a written product in front of a client, who often relies on such reports
to help resolve cases without a trial.

Communications Systems

Communications systems in a wireless age comprise a variety of technolo-
gies. Clients may contact several experts when looking for psychiatric con-
sultation. Attorneys are increasingly using e-mail to make first contact with
psychiatrists who offer forensic services. Responding quickly, perhaps before
the other psychiatrists contacted are able to respond, maximizes the chances
of being retained in a case (Gutheil 2009). A communications system should
therefore minimize response time from contacts to inquiries from potential
referral sources. For example, a mobile phone that connects to the Internet
and allows access to e-mail may be useful to the psychiatrist who practices
in a variety of locations or whose work requires frequent travel.

Business Issues

Physicians, in general, are notorious for not understanding certain princi-
ples of business management; this is absolutely understandable. Few doctors
obtain MBAs. They are, after all, immersed in the training needed to provide
clinical care, not to manage complicated business tasks such generating ag-
ing accounts-receivable reports or designing billing practices that maximize
collections. Physicians in large and small medical practices alike often hire
staff to manage the business aspects of their practices. However, psychiatrists
starting a forensic practice cannot afford to remain unaware of certain basic
business issues or they will find more business-savvy clients will easily take
advantage of them.

The Value of a Business Plan

Most business schools advocate developing a formal business plan when get-
ting started in any business. For complex forensic practices, for example,
those that involve a partnership or employment relationship between foren-
sic service providers from multiple disciplines as well as support staff, a formal
business plan may be useful and necessary (Granacher 2004). In contrast, a
formal business plan is probably not going to be of assistance in achieving
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practice goals for a solo practitioner who is adding some forensic cases to a
clinical practice.

When setting out to start a forensic practice as a solo practitioner, the psy-
chiatrist should spend some time considering some of the issues discussed
previously, such as market position, and effective business organization and
infrastructure. In addition, the psychiatrist should spend some time thinking
about what percentage of time he or she wants to spend engaging in forensic
versus clinical activities. This will indicate how actively he or she will need to
be in marketing services and establishing a referral base.

The first goal of establishing a forensic practice should be to develop a
steady stream of referred cases from clients. Typically, early-career forensic
practitioners begin with a few cases and then decide whether they would like
to obtain more cases and/or specialize in certain types of cases. If a small private
forensic practice grows to become a large group practice with many employees
and business goals, then the time and money needed to develop a business plan
might be a useful tool for managing and developing practice goals.

To Incorporate or Not to Incorporate

A solo private practice physician can operate as a sole proprietorship or a
professional corporation. Both arrangements have their advantages and dis-
advantages. Psychiatrists setting up a private practice that includes forensic
work may wish to consult both an accountant or financial planner and an
attorney to determine the costs and benefits associated with the decision of
which business structure is most suited to their needs and goals. Little dis-
tinction between the professional’s business and personal financial infra-
structure exists for a nonincorporated sole proprietor. For example, a sole
proprietor can use a personal bank account as both a business and personal
account. Incorporating is an option for any solo practitioner, including one
wishing to add forensic work to a clinical practice. However, a professional
corporation requires separate bookkeeping, a distinct bank account, and its
own tax return. A professional corporation must also be registered with the
state as a corporation, complete with initial annual registration fees.

Billing and Bookkeeping

Forensic psychiatrists’ billing practices typically mirror the billing practices
of attorneys. Attorneys generally bill by the hour or fraction of the hour. This
means billing by the quarter hour or tenth of an hour for time spent working
on a case, including telephone time, waiting time, reading time, and travel
time, as well as time spent examining, writing, and testifying. Statements should
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be mailed regularly—at a minimum once a month. Accounts with large fees
due may be billed once every 2 weeks.

Professional Liability Insurance

Professional liability for forensic services is relatively limited, but it does exist
(Binder 2002; Gold and Davidson 2007). Psychiatrists adding forensic cases
to their clinical practice should be certain that they understand their cover-
age. The two types of available malpractice insurance are occurrence and
claims-made. Occurrence insurance covers events that allegedly occurred dur-
ing a defined span of time, usually one contract year. The coverage is in place
no matter when the claim is lodged. Claims-made insurance covers claims
made during a defined span of time, regardless of when the alleged event oc-
curred. Tail coverage must be purchased separately for claims-made coverage
if coverage is to extend beyond the last year of the claims-made policy.

Regardless of whether psychiatrists have a claims-made or occurrence
type policy, they need to specifically inquire as to whether the policy covers
forensic practice. Some malpractice policies cover only treatment of patients,
and not forensic work. Some policies require an extra premium to cover foren-
sic work. If the psychiatrist’s insurance does not cover forensic services or
requires additional payment for such coverage, the psychiatrist should con-
tact his or her professional liability insurance carrier to make appropriate ar-
rangements.

Key Points

* The forensic psychiatrist’s client is the attorney, court, insurance
company, or employer who retains the psychiatrist to evaluate a
case.

* A retainer agreement will contractually establish the responsibil-
ities and obligations of both the psychiatrist and the retaining cli-
ent and represents good business practices that avoid ethical
problems associated with other types of fee arrangements.

* Thoughtful consideration of business models and practices will
minimize problems that arise in nonclinical aspects of forensic
practice.

* Forms of marketing should be carefully considered and pursued,
if ethical and relevant.
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Practice Guidelines

1. Establish procedures and infrastructure to support forensic psy-
chiatry work, then expand and modify as the practice grows.

2. Obtain cases for a newly established forensic practice from ex-
isting contacts, even at lower fees, if necessary, to begin to es-
tablish a reputation and referral base.

3. Use a retainer agreement to contract with clients that includes ar-
rangements for retainer fees as advance payment.

4, Be certain that every report represents your best work.

5. Consider consulting a financial advisor and attorney regarding fi-
nancial and legal aspects of organizing a forensic practice.

6. Obtain appropriate professional liability insurance coverage.
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The Expert
Witness

Thomas G. Guthei|, M.D.

Cross-examining attorney: Doctor, in your writings you have described the
expert’s “role.” Are you admitting that you are faking your testimony?

Psychiatric expert witness [baffled]: I'm sorry, I don’t understand the ques-
tion.

Attorney: You repeatedly refer to the expert’s “role,” do you not?

Expert [catching on]: I see the problem! I'm not describing a role like that of
an actor playing a part in a drama. I am describing the particular role
function that an expert witness plays in the court system. I'm also in-
dicating that your expert, who is also the plaintiff’s treater, is in a role
function incompatible with being an expert witness.

Every pSYChiatris { is expected to have some basic expertise in the
field of psychiatry. Does that mean that every psychiatrist who ends up in a
courtroom is consequently an expert witness? As the excerpt above, taken
from an actual trial, suggests, the answer is “no,” given that “expert witness”
is the name of a particular role function within the legal system. Although
this chapter applies specifically to the psychiatric expert witness, the basic
principles are applicable to experts in all fields of endeavor who might be
called into court to play that role.

I thank Robert Simon, M.D., members of the Program in Psychiatry and the Law, and
James T. Hilliard, Esq., for useful comments.
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The role of expert witness most closely resembles a consultation coupled
with teaching. The psychiatrist provides a consult to the attorney, who draws
on the psychiatrist’s clinical knowledge to contribute to the psychiatric as-
pects of the legal case; the focus is on legal issues in legal—not clinical—
contexts. In practical terms, this means that psychiatrists must become ac-
climatized to a system of thought composed of rules, assumptions about hu-
man nature, and basic philosophies often profoundly different from their
own. Moreover, when psychiatrists enter the legal system, they play by the
legal system’s rules. This telegraphs the fact that often the task of the forensic
psychiatrist is best understood as a translation process, bridging two dispar-
ate realms of discourse: psychiatry and law.

In fact, two separate translations occur in the practice of the expert wit-
ness. First, the psychiatric issue in the case, once identified, is translated into
the relevant legal construct: does the psychiatric condition meet the legal
criteria required, be they criteria for competence, responsibility, damages, or
disability? Second, the answer to those questions (detailed in the section
“The Opinion”) is newly translated into common language that a lay jury or
a psychologically unsophisticated judge might be expected to understand.

The consultation also draws on the witness’s skills as a teacher. First, the
witness teaches the lawyer the relevant psychiatry in the case. Later, if the
case goes to trial, he or she teaches the jury. Obviously, both these teaching
procedures require different approaches, imagery, and even vocabulary to be
accomplished effectively in the respective contexts.

A second implication of the role of expert witness is that the forensic psy-
chiatrist remains at heart a skilled and knowledgeable clinician even when
translating data and concepts into those other realms. To function as an ex-
pert witness, the testifier need not be a forensic psychiatrist (though often
such witnesses do have forensic training); what is required at a minimum is
familiarity with the legal issues and context of the case, the ability to formu-
late a forensically relevant opinion, and the ability to testify usefully and to
withstand cross-examination. All these qualities require that old standby—
practice—and collaboration with the retaining attorney.

A fact witness is someone called into court to describe the observations
of the five senses as they relate to a case; thus, the questions asked of that
type of witness are variations on a theme, “What did you see (hear, smell,
etc.)?” When a treating clinician is called to court to testify (as a fact wit-
ness) about a patient, the content of the testimony usually consists of direct
observations of the patient and closely adherent concepts, such as diagnoses
that the clinician reached or identification of the patient’s behavior as a par-
ticular symptom or syndrome.

In contrast, an expert witness, after being qualified by the court, is enti-
tled by that role to go beyond his or her own direct observations to draw in-
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ferences and express opinions based on the observations of others (such as
those contained in medical records or other documents, and observations of
treaters or other witnesses) and to draw conclusions from those sources—
conclusions that have legal significance, as the vignettes that follow will
show.

Note that expert witnesses should be governed in their work by the eth-
ical principles of honesty and striving for objectivity (American Academy of
Psychiatry and Law 2005; see also Chapter 5, “Ethics in Forensic Psychiatry,”
this volume). Honesty as used here is another aspect of truth telling, regard-
less of whether one is under oath at the time. Striving for objectivity refers to
the efforts made by the expert to minimize bias factors that may derive from a
host of sources.

The psychiatrist usually enters the role of expert in two major ways. First,
an attorney may ask the psychiatrist to serve in that role because of a recom-
mendation from a colleague or friend, the psychiatrist’s reputation, an article
the psychiatrist wrote on the key subject, or some other unique qualifica-
tion. This chapter is designed to make that transition both easier and more
effective.

Second, you may decide on your own to step into this challenging field.
Textbooks (see the references and suggested readings at the end of this chap-
ter), courses, and fellowships are available to help you with your basic knowl-
edge and skills in this new role.

Case Vignettes

Vignette 1

A patient on suicide watch on an inpatient unit screams something, then un-
expectedly hurls himself through a window and dies from the fall. The family
brings a malpractice suit against the treating psychiatrist, claiming that the
suicide precautions were inadequate and that this inadequacy caused the sui-
cide to be successful.

A different psychiatrist who happened to be passing nearby at the critical
moment is called as a fact witness to tell the court what the man screamed,
what his demeanor was, and who else was nearby. Here, the psychiatrist—
though professionally trained in the field—is a bystander to the action and
testifies as fact witness only on the data from her five senses.

The treating psychiatrist, now a defendant in the suit, is called as a fact
witness to describe what the patient told her and explain her diagnoses, treat-
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ment plan, and observations of the patient, as well as what precautions she
had instituted.

Yet another psychiatrist, not associated with the treatment team or hos-
pital, is called by the plaintiff’s attorney as an expert witness to testify regard-
ing the “standard of care.” The standard of care is usually defined as being
like “the care rendered by the average reasonable or prudent practitioner in
similar circumstances”; the expert must be familiar with the exact wording
of the standard for that jurisdiction. The standard of care in a malpractice
context is the benchmark against which a particular patient’s treatment is
measured to determine whether the care was negligent—a conclusion drawn
from all the data in the case. The defense attorney may retain a comparable
expert to testify about how the care did not fall below that standard. The two
experts, between them, in an adversarial proceeding, lay out for the jury the
strengths and weaknesses of the psychiatric aspects of the malpractice case.
The jury ultimately decides whether or not the care provided was up to the
standard.

Vignette o

Dr. R helped Mrs. S leave her husband, whom she had described in treatment
as abusive. In the custody battle following the divorce, Mrs. S’s attorney asks
for “a brief note on the therapy” to aid custody-related legal proceedings. Dr. R’s
note mentions the stress on Mrs. S of child-raising, her use of occasional di-
azepam for anxiety and to control excess alcohol use, and her efforts to leave
a “sadomasochistic” relationship with her husband, labeled “a classic abuser.”
An unexpected subpoena designates Dr. R as “an expert,” and during his “ex-
pert” deposition (examination under oath), the attorney reveals that his let-
ter (“expert report”) is interpreted as calling Mrs. S an inadequate mother, an
abuser of alcohol and prescription drugs, and someone into “heavy S&M?” par-
aphernalia. The attorney also notes that the husband is called a classic abuser
without having been examined. Much is made of an ethics code from the Amer-
ican Academy of Psychiatry and Law, an organization about which Dr. R has
never heard. Dr. R’s reaction is, “That isn’t what I meant at all!”

Here, Dr. R failed to grasp the basic paradigm shift involved in his tran-
sition from a treatment provider to his role as an expert witness. There are a
number of reasons why treaters in general should not serve as experts; these
reasons are extensively explored elsewhere (Strasburger et al. 1997; see also
Chapter 2, “Introduction to the Legal System,” this volume). The most crit-

Modified from Gutheil and Hilliard 2001.
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ical differences between treater and expert are that the clinician works only
for the patient’s welfare and the expert witness works for the truth, even if it
might cause harm to the “examinee” (not “patient”); the expert warns the ex-
aminee about the lack of confidentiality in the examination and the need for
objectivity under oath, come what may; and the empathic bond of treater with
patient, so necessary for clinical work, would constitute a bias to the expert’s
forensically necessary objectivity.

Note also that the legal system may grasp for ethical standards from areas
that the actual witness does not know. A consultation with a more experi-
enced forensic psychiatrist might have averted some of these difficulties.

Vignette 3

A forensic psychiatrist had testified several years earlier in the trial of an al-
leged gangster as to his incompetence to be sentenced (a legal standard). On
the basis of an extensive database and a direct interview, the expert had of-
fered the opinion for the subject’s attorney that the subject was psychiatri-
cally incompetent.

Years later, in the context of an additional charge against the alleged
gangster, the prosecution claimed to be calling the expert as a fact witness to
certain data. The prosecutor played wiretapped tape recordings of the alleged
gangster’s recent conversations with family members and asked for the
former expert’s “reaction” to them. The former expert, now supposedly func-
tioning as a fact witness, commented that the man sounded tired (data from
the senses). The prosecutor pressed for more detailed responses. Sensing that
the prosecutor was duplicitously seeking an essentially expert opinion (un-
der fact-witness guise) about the mental condition of the alleged gangster,
the expert replied that such an opinion would ethically require a present ex-
pert evaluation of the total clinical picture, medical records, tests, and so
on—and that no fact witness could provide such an opinion. The prosecutor
left disappointed.

Here, the contrast and tension between expert and fact witness roles con-
stituted the crux of the psychiatrist’s dilemma. The psychiatrist’s challenge
was to keep the narrow fact-witness role clearly in mind despite having pre-
viously served in the expert role, despite the temptation to give an experts
view again, and despite the attorney’s attempt to distort that role.

In this connection, the experts role has, on occasion, been described as
“protecting the truth of the opinion from both attorneys.” Behind this curi-
ous phrasing lies a useful truth. The retaining attorney has hired the expert
and pays for the expert’s time. Moreover, that attorney may be likeable and
well-intentioned. These factors, no matter how welcome or refreshing, may
constitute a potential bias, as will be discussed later in this chapter. The op-
posing attorney, on the other hand, exerts considerable effort through cross-
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examination to challenge, refute, or invalidate the expert’s opinion. Thus, the
expert is called on to steer a straight course in presenting an expert opinion,
based on appropriate expert function, between these two opposing pulls.

Vignette 4

A novice expert witness observed that early in her career she felt extremely tri-
umphant when the side retaining her won the case and extremely crestfallen
when her side lost. A senior forensic consultant pointed out that although this
was a common early reaction, it constituted a form of bias by linking expert
to outcome. In reality, he indicated, a case may be won or lost on a number of
determinants, including jury demographics; opening statements; the nature,
appearance, and demeanor of plaintiff, defendant, attorneys, or judge; and the
simple facts of the case itself. The pitfall created by a personal investment in
case outcome was the danger of slanting testimony to achieve a particular re-
sult—the attorneys win or lose, the expert just testifies. The novice expert felt
relieved of excess pressure and worked toward a more realistic and dispassion-
ate emotional position consistent with greater objectivity.

Vignette 5

An expert was asked in trial, “Do you know you are known as ‘Dr. Ohfer’?”
The expert was baffled and said no. The attorney explained that in the last
two trials on this same issue the jury had ruled for the side opposing that ex-
pert; thus, the expert was “oh for two” in terms of “wins versus times at bat.”
The expert commented, “The trial outcome is not up to me; I just testify.”

The Expert Witness Role:
Two Fundamental Forensic Questions

The expert witness role differs in significant ways from that of the treating
clinician.

Source of the Consultation

The first question an expert witness must ask is, for whom am I working? The
treater works unambiguously for the patient and the patient’s welfare. The ex-
pert witness, in contrast, works for the retaining person or agency. The latter
is both the employer that gives the expert standing to present an opinion and
a source of potential bias.
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Scope of the Consultation

The second question for the expert witness is, what, if any, is the psychiatric
aspect of this case? Or, what is the forensic psychiatric question I am being
asked to answer? This question may be more difficult to answer than it first
appears. Some attorneys are regrettably unclear regarding the nature of psy-
chiatry and what a forensic consultation can reasonably provide. Attorneys
may want psychiatrists to fulfill certain roles, such as that of lie detector, ill-
ness curer, mind reader, or mind changer, which lie outside the purview of
even modern psychiatry.

The Issue of Bias

The bias issue is a vital element of expert witness work. Although no expert
is bias-free in all circumstances, the expert’s job description includes recogniz-
ing and overcoming any bias that may exist or arise. If the bias is insurmount-
able—for example, if the defendant is a relative—the expert should not accept
the case.

Case vignette 4 describes the bias aspects of feeling that you win the case
as an expert. On the popular Las Vegas—based television show CSI: Crime
Scene Investigation, the lead character, Dr. Grissom, remarks, “Courts are like
dice: they have no memory. What works this time may not work next time.”
Similarly, contextual factors in the courtroom will vary, and comparable expert
testimony may be persuasive in one court and not the next.

What is the origin of bias? Working with an attorney may lead to liking
or identifying with that attorney (or, for that matter, hating and being unable
to identify with the attorney). These natural feelings may tempt the expert to
slant his or her assessments for (or against) the attorney’s position in the case
(Gutheil and Simon 2002, 2004).

Because bias may derive from sources that are not conscious, it may not
be possible to avoid or remove bias completely. A useful approach to the
problem of bias may be to acknowledge it when asked, allowing the jury to
make its own assessment of the impact of bias on the opinion. For example:

“I assume [my bias is] that most persons are competent. However, in this
case, based on the entire database, I believe this individual does not meet the
pertinent criteria for competence.”

“I assume most physicians deliver reasonable care. However, in this case,
based on the entire database, it is my opinion, I am sorry to say, that this phy-
sician fell below the standard of care.”
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Note that an expression of regret, such as in the last example, is not inappro-
priate when describing a colleague.

Money may serve as a bias, and perhaps the most critical one—the attorney
who retained the psychiatrist wants to use the psychiatrist’s services, and the
psychiatrist wants to make a living and be retained again. These facts may create
pressures to slant testimony—pressures the ethical expert must resist. The ex-
treme proponent of this bias is the pejoratively labeled “hired gun.” The hired
gun sells testimony; he or she is willing to say whatever the attorney wants for
the fee, rather than charging for the time it takes to perform the expert tasks.

Sometimes, expert witnesses may be retained directly by the court or judge.
This neutral position tends to decrease somewhat the intensely adversarial na-
ture of the process. Nevertheless, cross-examination by one side or the other
is likely inescapable, and psychiatrists entering the legal arena should be
prepared to defend their opinions in court.

The Expert’s Database

The novice expert often falls into the common error of assuming that the
clinical interview of the plaintiff or defendant or the current medical records
are all that he or she needs to assess. Instead, in many cases, the database on
which the opinion is based should extend beyond the immediate context.
The term database refers to the totality of materials—records, legal documents,
police and witness reports, and so forth—that is reviewed by the expert in as-
sessing a case (Gutheil 2009).

The database may include interviews of litigants and, sometimes, psycho-
logical testing. Simon and Wettstein (1997) provide some useful guidelines for
conducting forensic psychiatric examinations. Perhaps the most important
step is to provide the examinee with warnings (Gutheil 2009) that distinguish
the forensic proceeding, which takes place in an adversarial context, from the
more familiar clinical interview, which is devoted to a patient’s welfare. The ex-
aminee should be warned about the nonconfidentiality of the interview; the
unpredictable, not necessarily favorable, effect of its conclusions; the freedom
of the examinee to take breaks and to refrain from answering questions; and
the freedom to consult with an attorney, as desired.

There are, of course, exceptions to so expansive a database. A defendant’s
competence to stand trial is based almost entirely on a here-and-now, present-
state examination (see Chapter 7, “The Forensic Psychiatric Examination
and Report,” this volume), but the expert is usually obligated, as noted, to re-
view comprehensively many data sources, depending on the nature of the
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case. Such sources include past medical, school, and military records; legal
documents such as deposition transcripts, interrogatories, and affidavits; wit-
ness and police reports; and similar materials. In addition, the expert should
compare these items, one with another, to seek inconsistencies, contradic-
tions, or corroborations that may emerge from such comparative processes.

The expert should insist on obtaining all relevant data. Regrettably, oc-
casionally, an attorney will withhold even critical data for reasons of cost, ex-
pediency, or venality. Alternatively, shortcuts, such as a deposition or record
summary instead of the whole document, will be offered. These maneuvers
should be resisted and, if continued, may serve as grounds to withdraw from
the case, because such maneuvers compromise the expert’s necessarily com-
prehensive view of the case.

The Opinion

The development of the preliminary opinion about the merits of the case is the
“go—no go” pivot point. After careful review of the entire database, the expert
must decide whether, from a forensic psychiatric viewpoint, the case has merit
for the retaining side. This may be a black-and-white issue or one of shades of
gray. With strict candor, the expert shares that opinion in all its complexity with
the retaining attorney. The attorney then makes an independent decision as to
whether the expert can help the case. If not, the parties part in a friendly man-
ner. If so, the expert may or may not write a report about the opinion, may or
may not be deposed (examined under oath) by the opposing attorney or attor-
neys, and may or may not actually testify in court. This last task depends on the
host of vicissitudes to which cases are subject, such as varying jurisdictional
rules, attorney strategies, and successful challenges to the admissibility of the
opinion, settlement, dismissal, mistrial, summary judgment, and the like.

In “gray-zone” cases, the expert and attorney may have to negotiate the
extent, limits, and boundaries of the expert’s opinions. This is the art of fo-
rensic work (Gutheil and Simon 2002). The expert often walks a tightrope
between maintaining flexibility as to phrasing and emphasis and yielding to
attorney pressures to alter substantive aspects of the opinion (Gutheil and
Simon 1999; Gutheil et al. 2001). Probably no guiding factor is as critical
here as actual experience.

This negotiation is especially common regarding expert reports, which
provide a durable record of the expert’s opinion and may be used at trial to
assert a point or to challenge or impeach the report’s author. Changes in
wording (e.g., to precisely match statutory language) can usually be accepted
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but may have to be acknowledged on cross-examination. Attempts by the re-
taining attorney to alter substantive elements of the report must be resisted.
Persistent attempts to get the expert to change substantive wording may be
grounds for withdrawing from the case (Gutheil et al. 2004).

Note that not all experts are chosen with the goal of ultimately testifying.
The “consulting expert” may play several behind-the-scenes roles such as
guiding the attorney’s literature search, identifying impeaching data about
the other side’s expert opinion, and aiding in jury selection. For various rea-
sons (Strasburger et al. 1997), the consulting expert should usually not move
into the testifying role.

Qualification

Although any psychiatrist with adequate training and experience may demon-
strate expertise in treatment, consultation, lectures, or articles, an expert witness
is essentially defined by being so qualified by a court. One might informally
say that an expert is anyone whom the court qualifies as an expert (Gutheil
2009). Support for this broad statement may be drawn from the fact that res-
idents in training may be qualified as expert witnesses for hospital-based com-
mitment hearings (though, of course, the functional role of supplying the
court with observed data more closely resembles that of fact witness).

Qualification of an expert is a stage in court proceedings in which the at-
torney who retained the expert reviews before the court the expert’s general
and specific credentials and the experiences that suit the expert to render
opinions in this particular case. After such review, the attorney formally or infor-
mally proffers the witness as an expert to the court. The attorney for the other
side of the case may accept the witness, argue about accepting the witness,
ask the witness questions to probe his or her credentials further, challenge
the suitability of the witness or of the witness’s methodology (see next sec-
tion, “New Expert Thresholds”), and so on. The opposing attorney’s approach,
as described, is termed voir dire (loosely translated, “see what [the expert]
will say”). The judge rules on the matter, and the expert either becomes or does
not become an expert witness.

The judge’s decision may be influenced by complex factors outside the
expert’s control. For example, Massachusetts had recently enacted a new
“wrongful death” statute that articulated under eight headings the various
deprivations that would accrue to survivors when someone died through
presumed negligence. These deprivations included effects such as losses of
income, consortium, companionship, and so on. An expert in a wrongful



The Expert Witness 103

death malpractice case, apprised of this new standard, spent considerable ef-
fort in identifying the various components of the case that would fit each of
the elements of the new law. After painstaking presentation of these views
in a jury-excluded voir dire, the judge commented, “Well, I am not going to
make any new law.” The expert was dismissed without giving trial testimony.
Although frustrating, such vicissitudes must be accepted as outgrowths of
court function to which the expert has submitted.

New Expert Thresholds

Forensic psychiatrists and courts have both been troubled by the arrival in
courtroom testimony of what has been called “junk science” (Gutheil and
Bursztajn 2003). This term refers to expert opinions that are based on spe-
cious, idiosyncratic, or unsupported testimony that does not draw on cur-
rent scientific evidence but instead appears to flow from the expert’s wish to
persuade the jury, willy-nilly, about the point at issue.

An important series of decisions by the U.S. Supreme Court—Daubert v.
Merrell Dow Pharmaceuticals, Inc. (1993), General Electric Co. v. Joiner (1997),
and Kumho Tire Co. Ltd. v. Carmichael (1999)—coupled with the Federal
Rules of Evidence that govern federal courts, have addressed the thresholds
for admissibility of expert testimony in the federal court system; a number of
state courts have also adopted the general principles involved. The first such
case, Daubert v. Merrill Dow Pharmaceuticals, Inc. (1993), designated trial
judges as screeners (called “gatekeepers”) of expert testimony before it is pre-
sented to the jury; the latter two cases, General Electric Co. v. Joiner (1997)
and Kumbho Tire Co. Ltd. v. Carmichael (1999), essentially refined the details.
The requirements of the cases gave rise to the possibility of “Daubert hear-
ings”: preliminary hearings before the judge to determine whether the experts
testimony met the essential criteria of relevance and reliability. That is, the ex-
perts opinion had to be based on science relevant to the case at hand, and the
methodology used to reach the opinion had to be based on reliable science
(Gutheil and Stein 2000). The court suggested some criteria for reliability,
such as established professional opinion, peer-reviewed literature, known er-
ror rates, and the like (Daubert v. Merrell Dow Pharmaceuticals, Inc. 1993). Al-
though not constituting a definitive checklist, these criteria may be useful for
the expert to keep in mind in preparation of an opinion.

Like a number of useful principles, the use of a Daubert hearing can also
be abused (Gutheil and Bursztajn 2005). The hearing may be used as a stall-
ing tactic, as an opportunity to obtain a sneak preview of the expert’s opinion
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at court expense, and so on. Regardless, the expert must be prepared to
present valid methodology in such a setting, as well as in court.

In this series of cases, in addition to defining the practice for federal courts,
the U.S. Supreme Court set the conceptual bar for expert testimony and pro-
vided some guidance as to what level of support the expert’s opinion must
have before it is presented to any court. Experts are thus advised to be clear
about their methodology in presenting an opinion.

Standard for Opinions

The expert expresses opinions to “a reasonable [degree of] medical certainty”
(Rappeport 1985). This legal term does not mean “certainty” in its common
usage. Rather, in many jurisdictions, what the expert expresses as an opinion
must be true “more likely than not” (but psychiatrists should check the rele-
vant standard in the jurisdiction in which they are operating.) Although “more
likely than not” is the common phrasing, it may be expressed as “reasonable
psychiatric (or psychological) certainty,
similar phrasings. The meanings are similar, but the expert should consult with
the retaining attorney to clarify the local standard and its exact wording.

The expert’s testimonial threshold (standard for testimony) of reasonable
medical certainty should be distinguished from the standard of proof that a

» «

reasonable medical probability,” or

judge or jury must reach to render a verdict. Depending on jurisdiction and is-

» «

sue, the standard may be “preponderance of the evidence,” “clear and convinc-
ing evidence,” or “beyond a reasonable doubt.” Thus, the jury is operating at
a different, and legally driven, threshold from that of the expert.

As noted earlier, the third standard relevant to expert witness practice is
the standard expressed in the criteria for the particular issue—for example,
the standard for competence to stand trial. These criteria are usually estab-
lished by legal statutes but may be formed in case law, the ultimate decision

in a relevant legal case.

Common Pitfalls in
Expert Witness Practice

Even experienced expert witnesses are vulnerable to the narcissistic pitfall of
feeling that the case is in their hands, to win or lose at will, or that they are
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somehow the center of the case. In reality, operating in a foreign environment
such as the courtroom (Gutheil 1998), experts are lucky to be able to shape
even their own testimony, given that admissibility considerations; vigorous
cross-examination, accompanied by attempts to distort that opinion; and the
limitations of the attorneys on both sides may conspire to make the expert’s
goal—teaching the jury something useful about the psychiatric aspects of the
case—frustratingly incomplete. The true position of the expert was beautifully
captured by Robert Simon (personal communication, December 1998), who
noted that “the expert witness is a hood ornament on the vehicle of litigation,
not the engine.” Accepting this image should inspire proper expert humility.

A related pitfall is the illusion of control. Although an expert may use skill,
training, and experience to provide a clear, data-based, and persuasive opinion
in direct testimony, much of what happens in the courtroom beyond that point,
including the jury’s ultimate decision, is quite outside the expert’s control.
This reality limitation must be accepted if one wishes to work within the
court system.

Beginning experts may encounter the “clinical pitfall” as well. Confronted
with a strange setting in court, the novice expert may retreat to the belief that
familiar clinical considerations will apply to this new world—that the court
has a therapeutic purpose or intent; that the welfare of the patient, party, or
examinee is paramount in everyone’s mind; and that being helpful to a vic-
tim or a mentally ill person is the shared goal.

None of these principles apply. The legal system operates on time-honored
precedents aimed at a perception of fairness and is not driven by primary
clinical concerns such as doing no harm, even to ill persons. Furthermore,
instead of operating as current clinicians do in an alliance-based collabora-
tive team approach, the law operates within an adversarial system whose
representatives attempt, in essence, to thwart—not aid—each other.

Perhaps the most subtle and challenging pitfall for the beginner is the fail-
ure to understand the fundamental and profound difference between the attor-
ney’s appropriate and unconflicted partisanship in a case—an essential element
of the adversary model—and the expert’s needed nonpartisan objectivity. Put
another way, the attorney advocates for the retaining party and advocates ener-
getically for that side to win the case. The expert, having painstakingly formed
an opinion, advocates only for that opinion, and energetically attempts, within
the limits of courtroom rules, to prevent that opinion from being inappropri-
ately distorted, misrepresented, or obscured by cross-examination.

A clinician usually functions by scheduling various clinical activities, from
patient appointments to grand rounds, in a regular and systematic manner.
This may make the legal system’s quite irregular approach confusing and de-
moralizing to the beginner. Beyond the classic “hurry up and wait” rhythm
of the courtroom, the novice expert must learn to expect last-minute post-
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ponements, continuances, precipitous calls into court on short notice, and
other manifestations of chaos theory.

Out-of-State Practice and
Its Vicissitudes

In assessing the standard of care, some states accept a national standard of
care based on national meetings and journals; other jurisdictions subscribe
to a locality rule, requiring the expert to be aware of the standard of practice
in that particular locality. The expert must obtain from the retaining attorney
the actual standard being used in that case.

As part of a multifocal effort to thwart “hired gun” testimony, in which
out-of-state experts are viewed as coming into a state and testifying as to the
standard of care to which local doctors must be held, some states and the
American Medical Association have taken steps aimed at containing or con-
trolling hired-gun practice. Some states demand that the expert be licensed
in the state of testimony or that the expert have spent a specified percentage
of time in defined clinical practice.

Experts, in dealing with this problem, have used several approaches. First,
the expert may consult to a local physician, a procedure that may not require
local licensure. Second, the expert may obtain temporary licensure in that
jurisdiction or similar dispensation via the local board of registration in
medicine. As a rule, the retaining attorney should take the lead in clearing
the way for the expert to testify, whatever may be required.

In a curious move, the American Medical Association has taken the po-
sition that forensic work is the practice of medicine, with the apparent aim
of permitting control of expert testimony through peer review or board of reg-
istration complaints (Zonana 1999). This organizational decision, of course,
does not resolve the ethical, legal, or clinical dilemmas of an expert being
considered a (treating) clinician (Simon and Gutheil 2003; Simon and Shuman
1999; Strasburger et al. 1997). In the same time frame, ethics complaints and
attempted civil suits against experts have increased.

Conclusion

Despite its many pitfalls and the inherent challenge of shifting paradigms
from a treatment context, the role of expert witness presents many opportu-
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nities both to teach and to assist the legal system. The intellectual stimula-
tion of attempting to translate among differing realms of discourse also
provides great reward. When the task is properly and ethically undertaken,
the expert witness can make a significant contribution to this specialized
area of psychiatric practice.

Key Points

* The expert witness draws conclusions from the database; the
fact witness reports on data from the five senses.

* The first forensic question is, “For whom am | working?”

* The second forensic question is, “What is the forensic psychiatric
question | am being asked to answer?”

* The expert is qualified by the court to give testimony that is rea-
sonable and reliable.

* The expert’s opinion formulation requires objectivity and aware-
ness of possible bias.

* The expert’s opinion is given to reasonable medical certainty.

* The novice expert witness may encounter pitfalls of narcissism,
illusions of control, clinical reasoning, and complexities of expert
advocacy. Similar to countertransference, these should be coun-
tered.

Practice Guidelines

1. Understand the meaning of the expert’s role functions in the legal
system.

Q. Thoroughly review the database, and request missing pieces
from the attorney.

3. Derive an opinion supportable by the evidence in the database.
This may mean telling the retaining attorney that you cannot sup-
port the case. Be morally, financially, and psychologically pre-
pared to turn down a case that has no merit.

4, Strive to overcome bias or, failing this, pass on the case. The
overarching principles of honesty and striving for objectivity
should govern the process.
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5. In “gray zone” cases, negotiate with the attorney about the limits
and boundaries of the opinion, permitting flexibility but resisting
attorney pressures for substantive changes.

6. Do not, with some exceptions, serve as expert witness for your
own patients. In rare cases—geographic unavailability of other
clinicians or unique training or knowledge—you may be drafted
into the expert role, though this may alter the treatment relation-
ship.

7. Accept and prepare for the chaotic time lines of the legal system.
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Ethics in
Forensic
Psychiatry

James L. Knoll IV, M.D.

The term ethiCS can be described generically as a way of examin-
ing moral life. Whereas ethics often refers to theoretical perspectives, moral-
ity most often refers to actual conduct (Beauchamp and Childress 1989). In
other words, “Ethics is the field of study and reflection concerned with mo-
rality” (Daly, personal communication, April 2, 2009). Although an ethical
conflict is a serious disagreement regarding what ought to be done (or not
done), which impedes the maintenance and development of the moral com-
munity, an ethical dilemma is a situation in which one must choose between
or among equally demanding but incompatible courses of action. From a
cultural perspective, one may think of “ethics” as a command of the extant
superego of a civilization (Freud 1961). Physicians have used the term med-
ical ethics to refer to “the principles of proper professional conduct concern-
ing the rights and duties of the physician himself, his patients, and his fellow
practitioners, as well as his actions in the care of patients and in relation with
their families”(Stedman’s Medical Dictionary 1990, p. 540). Legal ethics
speak to moral obligations as well and have been defined as “the standards
of minimally acceptable conduct within the legal profession, involving the
duties that its members owe one another, their clients, and the courts”
(Black’s Law Dictionary 1999, p. 904). The unique discipline of forensic psy-
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chiatry “operates at the interface” of these often “disparate disciplines—Ilaw
and psychiatry—with differing objectives, philosophies, values, approaches,
and methods” (Weinstock et al. 2003, p. 56). Thus, it is only to be expected that
functioning at this interface will “frequently lead to ethical conflicts” (Wein-
stock et al. 2003, p. 50).

Turning to the concept of justice, it may be said that justice refers to the fair
or proper ordering of resources and persons within a society (Black’s Law Dic-
tionary 1999). A closely related meaning involves conformity to truth, fact, or
reason. In the commentary to the preamble of the American Academy of Psy-
chiatry and the Law’s (AAPL) ethical guidelines, AAPL notes the importance
of balancing competing obligations to the individual and society. In seeking
to maintain this balance, AAPL stresses that forensic psychiatrists should be
bound by the following underlying principles, which include 1) respect for
persons, 2) honesty, 3) justice, and 4) social responsibility (American Acad-
emy of Psychiatry and the Law 2005). Further, it has been noted that Amer-
ican forensic psychiatrists gear their ethical deliberations with a focus on
upholding the ends of justice. In this justice paradigm, forensic psychiatrists are
expected to act in accordance with respect for justice principles (Arboleda-
Florez 2006).

Upon considering the iconic legal representation of justice—the famous
statue of “Lady Justice”—one notices that “evil,” in the archetypal form of a
snake, is being held to the “letter of the law” (a legal book of societal laws).
One also notices that Justice is “blind” (i.e., blindfolded) to all but the
proper balance of her scales; this is the legal and criminal justice view. But,
as with any great metaphor, there are alternate views. Another view, psycho-
logical in nature, is to see the snake as humanity’s unrestrained instinctual
impulses—its natural passions. This raw, animalistic desire is restrained
against (and by) man’s rules and regulations, or, in other words, his morality
or conscience. Thus, Justice, in this view, is responsible for maintaining this
position; but note carefully that she has given up some of her freedom in do-
ing so. She no longer has a true free range of movement; she has made a com-
promise, which is essential for life in free society. In fact, her compromise
formation has left her in a potentially dangerous situation. Should she ever
become weary or distracted and let up on her foot, the backlash will be un-
pleasant. She is, in a sense, a prisoner to humanity’s passions.

When performing the work of a forensic psychiatrist, the psychiatrist re-
moves his or her clinical/treatment-oriented hat and dons the hat of the fo-
rensic scientist and expert witness (Strasburger et al. 1997). Stepping into
the legal arena, and outside the comfort zone of the more familiar clinical
setting governed by medical ethics, is the essential compromise in the practice
of the forensic psychiatrist. In making this compromise, the forensic psychia-
trist sacrifices the comfort of the doctor-patient relationship for the challenge
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of justice and social responsibility. Indeed, it has been noted that “without
information from well trained and competent forensic psychiatrists in certain
cases, there is an increased likelihood of miscarriage of justice” (Dike 2008,
p- 183). The general medical ethics principles of beneficence, confidentiality,
and nonmaleficence (first do no harm) (Roberts and Dyer 2004) cannot fol-
low the psychiatrist, as expert witness, into the courtroom without seriously
compromising the accuracy and objectivity of the testimony provided. Thus,
forensic psychiatrists “operate outside the medical framework” when they
enter the legal realm, and the ethical principles by which their behavior is
justified cannot be the same (Appelbaum 1990). The principles of benefi-
cence and nonmaleficence lose their primacy to the principles of truth, hon-
esty, and objectivity in a forensic legal setting. In the early 1980s, however,
former American Psychiatric Association (APA) president and Harvard law
professor Alan Stone took a different and distinctly critical view of forensic
psychiatry, one that ultimately inspired American forensic psychiatry to set
about the task of crafting a set of formal ethical guidelines.

Alan Stone and the History of
American Forensic Psychiatric Ethics

On March 30, 1981, John Hinckley wrote a letter to actress Jodie Foster. The
note, in part, read as follows:

Jodie, I would abandon this idea of getting Reagan in a second if I could only
win your heart.... I will admit to you that the reason I'm going ahead with
this attempt now is because I just cannot wait any longer to impress you....
By sacrificing my freedom and possibly my life, I hope to change your mind
about me....please look into your heart and at least give me the chance, with
this historical deed, to gain your respect and love. (Hinckley 1981)

Several hours later, Hinckley committed his “historical deed.” In June of
1982, he was found not guilty by reason of insanity. In a sense, Hinckley’s
morbid infatuation with an American actress precipitated a series of events
that would have a profound effect on American forensic psychiatry and the
ethical guidelines that would later develop in the field. The verdict led to
widespread discontent with the insanity defense, as well as with the reliabil-
ity of psychiatric expert witness conclusions (Fulero and Finkel 1991). It
was during the uproar and ferment surrounding the verdict and criticism of
forensic psychiatry that Professor Stone delivered his 1982 AAPL address on
the “ethical boundaries” of forensic psychiatry (Stone 1984).
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It is important to note that at that time, there was intense derision of fo-
rensic psychiatry among the public and media (Bloom and Dick 2008). The
Hinckley verdict appeared to increase the tension in an already strained re-
lationship between organized general psychiatry and forensic psychiatry. Dr.
Stone, representing the APA as a former president, delivered an unsettling but
critical message to the profession of forensic psychiatry: immediate progress
was required in terms of developing ethical standards and guidelines for the
profession (Bloom and Dick 2008). In his address, Dr. Stone put forth four key
issues that he believed rendered forensic psychiatry inherently unreliable and
ethically untenable (Stone 1984):

1. Psychiatry may not have anything “true” to say that the court should lis-
ten to (i.e., does psychiatry possess enough scientific certainty and reli-
ability to be proffered as evidence in court?).

2. There may be a risk that the psychiatrist will twist the rules of justice
and fairness to help a “patient.”

3. There may be a risk that the psychiatrist will deceive the “patient” in or-
der to serve justice and fairness.

4. There may be a danger that the psychiatrist will prostitute the profession.

First, Stone questioned whether or not psychiatrists’ testimony was “true”
or certain enough for the courts to rely on. He was also worried about dual-
agency concerns, such as a psychiatrist’s allegiance to a “patient” causing him
or her to “twist” testimony, either consciously or unconsciously, in the name
of patient beneficence. After all, is it not a physician’s highest ethical duty to do
what is in the patient’s best interest? Alternatively, there was the opposite risk—
that the psychiatrist would use the disarming, “helper” mantel of the physi-
cian to better obtain information from a defendant that would ultimately be
used to the defendant’s detriment. Finally, were forensic psychiatrists to con-
duct themselves in an unscrupulous manner, following the credo of the “hired
gun,” would this not have the effect of prostituting the profession and ulti-
mately denigrating it in the eyes of society (Mossman 1999)? Ultimately, Dr.
Stone’s opinion in 1982 was that “[f]orensic psychiatry is caught on the horns
of an ethical dilemma. It is a painful position to be in, but the greater danger
is to think that you have found a more comfortable position, that you can sim-
ply adjust to the adversarial system or remain true to your calling as a physi-
cian” (Stone 1984, p. 218).

To this day, many psychiatrists and forensic psychiatrists in the United King-
dom remain in firm agreement with Stone’s early criticisms. In the United
Kingdom, forensic psychiatry is more synonymous with correctional and fo-
rensic treatment, whereas, in the United States, it is most often associated with
the role of expert witness (Arboleda-Florez 2006). From across the ocean
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and this cultural divide, U.K. psychiatrists have observed that their “Ameri-
can brothers took a different path. Their mission was education, and they be-
came scholars...rather than ministry to the sick. As befitted their scholastic
pursuits, they named their order after the fruit of the tree of knowledge and
became known as the Order of the Apple” (Grounds 2008, p. 1). Many psy-
chiatrists in the United Kingdom hold the position that American forensic
psychiatrists “mislead themselves...in thinking that beneficence and non-
maleficence could be so easily discarded (in the courtroom), because these
principles defined their profession and were the basis on which they made
judgments about treatment needs of defendants....How can striving for
truth and objectivity alone tell you what ought to be done?” (Grounds 2008,
p- 3.

Despite these misgivings, the American brethren were not so easily dis-
couraged. Paul Appelbaum, one of Stone’s foremost pupils, who would later
become an AAPL and APA president, took up the cause of laying out a well-
reasoned ethical foundation from which American forensic psychiatry could
begin to advance itself. Appelbaum (1990) pointed out that psychiatrists op-
erate outside the medical framework when they choose to do work in the
courtroom, and, thus, the ethical principles guiding their behavior cannot be
the same. Appelbaum contended that the principles of beneficence and non-
maleficence lose their “primacy” to the legal principle of truth when a psy-
chiatrist functions as expert witness in a courtroom setting. For example,
one overriding principle for the forensic expert should be to gather and ob-
jectively present the maximum amount of relevant data so as to most accu-
rately present opinions that answer the forensic-legal question the court is
asking.

Approximately 25 years later, Stone’s address continued to serve as a
reminder of the importance of developing an ethical basis for the practice of
forensic psychiatry in the United States. It has been noted that “[e]thics, ne-
glected or ignored before Stone, are now center stage....His critiques have
not doomed forensic psychiatry; they have made it better intellectually and
morally” (Miller 2008, p. 193). In 2007, at AAPI’s 38th annual meeting, Dr.
Stone returned to share his updated views on the ethics of forensic psychia-
try (Stone 2007). In sum, Stone’s position was still cautious, but slightly
more optimistic about the possibility of developing an ethic (a system of eth-
ics) for forensic psychiatry (Miller 2008). More recently, Appelbaum has ob-
served that where forensic psychiatrists follow a responsible set of ethics
principles (based on truth-telling and respect for persons), they are in a bet-
ter position to “offer reliable and valid testimony” and avoid lapsing into an
advocacy role (Appelbaum 2008, p. 195).

Professor Steven Morse, another of Stone’s students, has argued that fo-
rensic psychiatrists are no different in terms of their ethical obligations than
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any other experts who offer their services to the law. Although there may be
a host of factors that lead forensic psychiatrists to act unethically, this is true
of virtually all experts who render opinions for the court (Morse 2008). In
sum, the current perspective would appear to be that the issue is “not so much
about whether they [forensic psychiatrists] should avoid the courtroom, but
how they should conduct themselves in it” (Dike 2008, p. 181). Over the
past several decades, experts in the field have viewed the primary flaw in
Stone’s criticisms as relating to “his frequent characterization of individuals
examined by forensic psychiatrists as patients...” (Dike 2008, p. 183; emphasis
added). But in the forensic-legal setting, a defendant is “seeking to resolve a
legal rather than a medical problem, the defendant is not a patient, nor indeed
is the defendant the client; the client is the court” (Grubin 2008, p. 186).
From this perspective, the problem that the forensic psychiatrist is resolving
is not a medical matter, but a legal one. Others have noted that “without in-
formation from well trained and competent forensic psychiatrists in certain
cases, there is an increased likelihood of miscarriage of justice” (Dike 2008,
p. 183). Similarly, it has been argued that taking Stone’s criticisms too liter-
ally (i.e., eliminating the role of forensic psychiatrist as expert witness)
“would adversely affect the goals of achieving fairness and justice in our so-
ciety” (Dike 2008, p. 184).

Basic Principles and Guidelines

The principle of “respect for persons” has been described as simply having
respect for the human dignity of the evaluee. This guideline would proscribe
engaging in “deception, exploitation, or needless invasion of the privacy of
the evaluee” (Appelbaum 2008, p. 197). Respect for persons may also be
used to refer to “not capitalizing on [the evaluee’s] misunderstanding of [the
forensic psychiatrist’s role] and by keeping information confidential, except
to the degree required by the legal process to fulfill the forensic function”
(Weinstock et al. 2003, p. 57).

Morse (2008, pp. 206-207) has offered a solid, commonsense approach
to the ethical practice of forensic psychiatry. He recommends a policy of foren-
sic psychiatric ethics that is “deflationary and skeptical compared to what the
law now permits, but still leaves forensic psychiatrists with a wide and im-
portant role to play.” This approach proposes that “the forensic practitioner
owes only the duty to act respectfully and honestly towards the subject and to
perform his forensic functions with the highest level of professional skill”
(Morse 2008, p. 208).
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TABLE 5-1. Forensic psychiatry ethics guidelines

Confidentiality
Consent
Honesty and striving for objectivity

Qualifications

Source. American Academy of Psychiatry and the Law 2005.

When performing the role of expert witness in the courtroom, the foren-
sic psychiatrist should have a solid understanding of the law’s view of the
psychology of the person. This view, sometimes referred to as the “folk psy-
chological model,” asserts that the individual is “a conscious (and potentially
self-conscious) creature capable of practical reason, an agent who forms and
acts on intentions that are the product of the person’s desires and beliefs” (Morse
2008, p. 209). This is essentially why the law and morality are designed to be
action-guiding. In other words, the law views the individual as being able to
“act for and respond to reasons” (Morse 2008, p. 209).

In 2005, AAPL updated its ethics guidelines, which can be broken down
into four basic tenets: 1) confidentiality, 2) consent, 3) honesty and striving
for objectivity, and 4) qualifications (American Academy of Psychiatry and
the Law 2005; Table 5-1). The full text of AAPLs Ethics Guidelines for the
Practice of Forensic Psychiatry is provided in the appendix to this chapter.

Confidentiality

Protecting and maintaining patient confidentiality has been a fundamental
and “enduring duty of physicians since the time of Hippocrates” (Roberts
and Dyer 2004, p. 97). In contrast, in the forensic-legal setting, there are lim-
its to confidentiality. The context of a forensic psychiatric evaluation consti-
tutes one exception to the duty of confidentiality when the purpose of the
evaluation is not treatment “but instead a forensic assessment that is in-
tended to be shared with lawyers, judges, and/or jurors” (Simon and Shuman
2007, p. 39). Practically speaking, however, forensic psychiatrists are under
an ethical obligation to keep information not relevant to the forensic-legal
question confidential (American Academy of Psychiatry and the Law 2005).
Evaluees should understand that forensic psychiatrists cannot guarantee
confidentiality but will strive to maintain the confidentiality of nonrelevant
information whenever possible.

It may help the forensic psychiatrist to clarify with the retaining attorney
the limits of confidentiality in any individual case if uncertain. The extent of
any limitations on confidentiality often varies with the particular legal sce-
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nario. For example, in federal court, evaluations of a defendant’s diminished
capacity at the time of the offense may remain confidential in cases in which,
pursuant to Federal Rule of Criminal Procedure 12.2 (c)(2), the report will be
“sealed and must not be disclosed to any attorney for the government or the
defendant unless the defendant is found guilty of one or more capital crimes
and the defendant confirms an intent to offer during sentencing proceedings
expert evidence on mental condition” (Federal Rules of Criminal Procedure,
Rule 12.2 [c][2]). However, decisions regarding the extent of confidentiality
are under the control of the court and legal rules, not the testifying expert.

The forensic psychiatrist should begin all examinations by giving warn-
ings to examinees about the limitations on confidentiality, and about the dif-
ferences between a forensic and a clinical examination. Table 5-2 gives a list
of common nonconfidentiality disclosures that should be given to an evaluee
prior to beginning an evaluation. At the outset of the interview, the defen-
dant should be told about the purpose of the evaluation, the attorney or en-
tity “for whom they are conducting the examination, and what they will do
with the information obtained” (American Academy of Psychiatry and the Law
2005). Such disclosure is for the purpose of reinforcing the examinee’s un-
derstanding that the encounter is not for therapeutic reasons and may poten-
tially have harmful rather than helpful results.

Because of the tendency of some evaluees to “slip” back into a mode of
relating to the examiner as a treating physician, it may be necessary to stop
the interview and periodically repeat or reorient the evaluee to the fact that
one’s purpose is to conduct a forensic evaluation, not to function or be per-
ceived as a treating physician. In a spirited debate at the APAs 150th annual
meeting, one former APA president suggested, half jokingly, that forensic
psychiatrists should wear police uniforms during evaluations to fully pre-
vent such “slippage” into a doctor-patient mode of relating (Hartmann et al.
1997). Although extreme, his comment does raise a salient issue—that eth-
ical forensic psychiatrists should remain vigilant throughout the evaluation
for signs that the evaluee is slipping away from a proper understanding of
the forensic psychiatrist’s role.

Standard forensic evaluations should contain some form of a statement of
nonconfidentiality to document that all of the required nonconfidentiality
disclosures were made and understood (or not) by the evaluee. Such docu-
mentation in the forensic report typically takes the form of a statement sim-
ilar to the following:

Mr. Defendant was informed of the nonconfidential nature of the evaluation.
He was informed that I was a psychiatrist who had been retained by the pros-
ecution to evaluate him regarding his mental state at the time of the offense.
He was told that although I was a psychiatrist, I would not be involved in his
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TABLE 5-2. Nonconfidentiality disclosures

Purpose of the evaluation

Entity for whom you are conducting the examination

Clarification that you are not a “treating doctor” (reclarify as necessary)
What you will do with the information

Clarification that opinions formed may or may not be helpful

Ensure evaluee’s understanding of all of the above

treatment in any way. I informed him that I would be writing a report based
on my evaluation, and this report may be sent to the prosecutor, his defense
attorney, and the court. He was told that my opinions in this matter may or
may not be helpful to his case. He verbally acknowledged that he understood
all of this information and agreed to proceed with the evaluation.

Case Vignette 1

Dr. A was performing an insanity defense evaluation at the request of the
prosecutor. The defendant, who had a history of being in psychotherapy, was
charged with murder. Dr. A evaluated the defendant at the local jail. He be-
gan the evaluation by giving her the standard warnings about the nonconfi-
dential nature of the evaluation. About 2 hours into the evaluation, the
defendant stated, “I probably shouldn't be telling you this part, but you are
treating me with kindness and respect. You remind me of my past therapist.
Do you ever do therapy with the people you evaluate after their court case is
done?” Dr. A replied, “No. 'm sorry. That’s generally not a good idea.” Dr. A
then proceeded to conduct the rest of the evaluation.

In this example, the defendant has clearly shown signs of potential “slip-
page” into relating to Dr. A as a treating psychiatrist. It is possible that Dr.
As empathic skills have enhanced the defendants tendency to equate him
with her previous therapist. This may cause her to temporarily forget the
context of the evaluation and, most importantly, that Dr. A has been retained
by the prosecution. In such a scenario, the defendant may tell Dr. A informa-
tion that is either 1) against her best interests or 2) distorted in such a way
as to “please” Dr. A because of her view of him as a “kind” physician. The de-
fendant’s remarks should have prompted Dr. A to temporarily stop the eval-
uation and revisit the issue of nonconfidentiality, as well as the fact that he
is not acting in a treating role and may or may not be helpful to her case.

Not only does the forensic evaluation require notice to the evaluee of rea-
sonably anticipated limitations on confidentiality, but the principle also ap-
plies to any persons contacted as collateral sources of information. Thus, a
face-to-face or telephone interview of a defendant’s family member, friend,
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or employer will require a preliminary disclosure of the limits of confiden-
tiality. After completion of the forensic evaluation, information that is not
relevant to the forensic-legal question, especially sensitive information,
should be excluded from the report. Further, such information should not
be disclosed to colleagues or to the public, because it would constitute an
ethical breach and may risk legal liability for the forensic psychiatrist
(Binder 2002).

Consent

The right to consent, an attribute of personal autonomy, is a fundamental
principle of medical ethics. The doctrine of informed consent requires that
the individual possess 1) voluntariness of choice, 2) understanding and ac-
cess to the relevant information, and 3) mental competence to make the de-
cision at issue (Appelbaum 2007). Breach of informed consent under
circumstances in which evaluation and treatment are provided may be ac-
tionable as malpractice. The term informed consent first received wide aware-
ness and prominence in public health research, as well as in the practice of
medicine, in 1972, in response to the public outcry regarding unethical prac-
tices in the Tuskegee syphilis research. Yet, even prior to this, the founda-
tions for informed consent were articulated in the Nuremberg Code after
World War I1.

In obtaining true informed consent from an evaluee, it is important to as-
sess whether he or she possesses the following abilities: 1) the ability to un-
derstand information relevant to the decision, 2) the ability to appreciate his
or her situation and its consequences, 3) the ability to manipulate the rele-
vant information rationally, and 4) the ability to express a stable, voluntary
choice. These elements are further detailed elsewhere (Appelbaum 2007)
and will not be expounded upon here.

In the case of a forensic evaluation, the informed consent of the evaluee
should be obtained when necessary and feasible. In the event that the eval-
uee refuses to participate in the evaluation, he or she should be clearly in-
formed that this fact may be included in a report or testimony. There may be
times when it is clear that the evaluee is not competent to give consent, and
in such cases the forensic psychiatrist should follow the appropriate laws of
the jurisdiction. In many court-ordered evaluations (e.g., competency to
stand trial, involuntary commitment), neither the evaluee’s assent nor his or
her informed consent is required. Nevertheless, for cases in which the eval-
uee was too impaired to give consent, this should be documented in the fo-
rensic report. At present, there does not appear to be a consensus opinion in
terms of how much detail and supportive reasoning should accompany a
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statement that an evaluee lacked competence to consent to the forensic eval-
uation.

In the absence of a specific order by the court, forensic psychiatrists re-
tained by the prosecution should not evaluate a defendant if he or she has
not yet consulted with his or her defense attorney. In the landmark U.S. Su-
preme Court case of Estelle v. Smith (1981), the Court held that the defen-
dant’s 6th Amendment rights were violated, because he was evaluated by the
prosecution expert before he had a chance to be advised by counsel. This
ethical principle becomes particularly important when a defendant 1) has
been charged with a criminal act, 2) is being held in government custody or
detention, or 3) is being interrogated for criminal or quasi-criminal conduct,
hostile acts against a government, or immigration violations. In contrast,
evaluations for the purpose of making diagnostic and treatment recommen-
dations are not prohibited by these restrictions. Examples include civil com-
mitment evaluations, risk management assessments, and conditional release
evaluations from secure forensic facilities.

In considering informed consent, it is critical that the psychiatrist clearly
distinguish the role of the forensic expert from the role of the treating foren-
sic psychiatrist. Obtaining informed consent for a patient’s treatment in a
correctional or other criminal justice setting is quite different from consent
for a forensic evaluation. For treating forensic psychiatrists, the usual rules
of medical ethics apply, given that there is a clear doctor-patient relationship.
In addition, AAPL ethics guidelines recommend that psychiatrists providing
treatment in such settings should be familiar with the jurisdiction’s regula-
tions governing patients’ rights regarding treatment (American Academy of
Psychiatry and the Law 2005).

Honesty and Striving for Objectivity

The word forensic derives from the Latin word forensis, which translates to
“before the forum” (American Heritage Dictionary 1985). This is derived
from the fact that criminal cases during the Roman era were presented before
a public forum. Both accused and accuser would give speeches and present
their best “evidence” and arguments. At present, the term forensics is often
used to refer generally to the application of a broad spectrum of sciences in
an effort to answer questions of interest to the legal system. The task of the
psychiatrist, in the role of expert witness, is to “shine the light” of psychiat-
ric science and clinical knowledge on areas where the legal question and
psychiatry overlap. Or, in the language of the Federal Rules of Evidence,
which govern the admissibility of all types of evidence in federal cases, the
role of the forensic psychiatrist is to “assist the trier of fact to understand the
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evidence or to determine a fact in issue” (Federal Criminal Code and Rules
1995).

Forensic psychiatrists, as expert witnesses, subscribe to the principles of
honesty and of striving for objectivity (American Academy of Psychiatry and
the Law 2005). They are expected to use reliable methods, analyses, and rea-
soning to arrive at their opinions. As part of ongoing performance improve-
ment, forensic psychiatrists should engage in continued monitoring of the
quality and objectivity of their own work. For example, Appelbaum (2008)
has recommended adoption of a peer review model, in addition to continu-
ing training in ethics for forensic psychiatrists. In 2006, the U.S. Supreme
Court considered a case that involved the insanity defense, Clark v. Arizona
(2006). Although the Court did not make any substantive rulings about the
criteria for an insanity defense, it provided some important insights into its
current attitude on the difficulties inherent in bringing forensic psychiatric
opinions into the courtroom. The Court recognized that forensic psychia-
trists must move from methods and concepts designed for treatment to legal
concepts (i.e., those relevant to sanity). This “leap” from one discipline to
another requires cautious, objective judgment. If a leap is to be made, the fo-
rensic psychiatrist owes a duty to the court that it is sure-footed. For exam-
ple, facts should be distinguished from impressions, relevant collateral data
should be reviewed, and opinions should be well-supported with factual
data.

AAPL ethical guidelines note that the forensic psychiatrist’s honesty and
objectivity “may be called into question” if an expert opinion is given with-
out first performing a personal examination in cases that require one (Amer-
ican Academy of Psychiatry and the Law 2005). Although malpractice cases
may be primarily record reviews, examinations of competency or sanity gen-
erally require a face-to-face evaluation. The guidelines state that at the very
least, appropriate efforts should be made to conduct an evaluation. There
may be some instances in which this is not possible; however, the forensic
psychiatrist is obligated to “clearly state” the lack of a personal evaluation as
a limitation to opinions given.

Prior to formally beginning a case, the issue of fees should be clearly un-
derstood. The ethical psychiatric expert’s fee should never be contingent on
the outcome of a case, because the expert is charging for time spent on the
case, regardless of the judicial decision. Contingency fees are clearly uneth-
ical, because this type of payment arrangement exerts a biasing pressure on
the forensic psychiatrist that is not present when fees are unassociated with
final opinions or outcomes of the case.

On occasion, forensic psychiatrists may be labeled, either rightly or
wrongly, by legal professionals as either prosecution/plaintiff- or defense-
oriented. The ethical expert witness should make reasonable efforts to be open



Ethics in Forensic Psychiatry 123

to working for either side. In circumstances in which the forensic psychiatrist
is “offering an unbiased opinion (which we usually assume to be the case),
then one can work for either side” (Sadoff and Dattilio 2008, p. 170).

Many forensic psychiatrists will come to the field with their own per-
sonal biases already well entrenched. For example, like any other members
of society, psychiatrists may hold personal beliefs consistent with the “law-
and-order camp” or the “liberal/sympathy” camp. Psychiatrists offering legal
opinions who hold sociopolitical biases should endeavor to be aware of their
views and how they might potentially bias expert opinions (Gold 2004). The
time-tested aphorism “know thyself” will ultimately help the forensic psy-
chiatrist remain vigilant on issues of objectivity and bias.

Truth and Advocacy

In the United States, trials are conducted on the basis of an adversarial model
in which attorneys are taught and encouraged to be “zealous advocates” of
the causes and/or clients they represent. This may be a startling paradigm
shift for the novice psychiatric witness. The paradigm shift involves a transi-
tion from the partisan clinical stance (which may even be encouraged by the
ethical and practical stance of the attorneys) to the neutral stance required of
the forensic psychiatrist. To maintain ethical standards, the forensic psychi-
atrist must resist the temptation to accept an advocate’s role (American Acad-
emy of Psychiatry and the Law 2005; McGarry and Curran 1980).

Two general models have been described regarding ethical expert testi-
mony: 1) the advocate for truth, and 2) the honest advocate (Gutheil 1998).
In the advocate for truth model, the expert becomes a completely neutral ob-
server and adheres to absolute truth during testimony. In contrast, the honest
advocate model holds that it is acceptable to be a persuasive advocate, after
forming an objective opinion, when operating in an adversarial system.
However, the expert must be honest about the limits of testimony and remain
truthful on cross-examination. In actual practice, most experts adopt a com-
bination of these two models.

Although some forensic psychiatrists may take the position that advo-
cacy is always unethical, AAPL has, in fact, “followed the view that advocacy
is permissible and advocacy for an opinion may even be desirable. Identifi-
cation with a cause and even bias are not unethical in and of themselves and
some emotionality and bias may be inevitable. However, bias must be openly
acknowledged and not lead to distortion, dishonesty, or failure to strive to
reach an objective opinion” (Candilis et al. 2007, p. 47). For better or worse,
such emotionality is often a matter of individual testimonial style. However,
the important distinction to be made is that the expert is advocating “for an
opinion, rather than a client...” (Candilis et al. 2007, p. 88).
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The novice forensic psychiatrist, attempting to achieve this neutral stance,
finds that “attorneys frequently expect outright cheerleading from their ex-
pert” (Candilis et al. 2007, p. 88). How the forensic psychiatrist conducts
himself or herself in precisely such situations demonstrates integrity and
commitment to the ethics of the field. Thus, it is a skill and a virtue to be able to
be self-reflective and to analyze one’s conduct when under the pressure of a
zealous attorney. Surely, here is an occasion in which consultation with an
experienced colleague may be very useful.

It is unrealistic to assume that the forensic psychiatrist can be absolutely
impartial. To guard against or minimize partiality, the forensic psychiatrist
should strive to initially approach a case with an impartial attitude. Once a
comprehensive analysis has produced a well-reasoned, objective opinion, it
becomes natural to identify with that opinion. Upon taking the witness stand,
the expert must strive to impartially preserve the truth. Relevant information
may not be kept secret (Halleck et al. 1984). The expert should guard against
a sense of “loyalty” to the retaining attorney, which might cause a shift from
objective expert to advocate. Blatant advocacy is easily recognized by the trier
of fact, and the expert should not go beyond the available data or the scholarly
foundations of his or her testimony (Brodsky and Poythress 1985; Gutheil
and Dattilio 2008). An ethical forensic psychiatrist can enhance his or her
credibility by appropriately acknowledging facts of the case that are unfavor-
able to his or her opinion, the limitations of the opinion, and hypothetical sit-
uations under which the opinion would be different (Gutheil 1998).

Perhaps the most unpleasant and offensive stigma associated with foren-
sic psychiatry is the perception of the expert witness as a “hired gun.” This
pejorative term evokes the image of the unscrupulous Wild West gunslinger,
willing to “sell out” to whoever paid the highest price. This issue has long
been considered one of the foremost problems associated with the practice
of forensic psychiatry. At times, the issue of being a “hired gun” has seemed
to threaten the credibility of the entire profession, especially when the term
is raised in the wake of high-profile cases (Mossman 1999).

Yet in certain cases it may be “difficult to distinguish honest bias, some-
times even unconscious, from a ‘hired gun” (Weinstock et al. 2003, p. 64).
For example, commonly observed reasons for why psychiatrists intentionally
or unintentionally demonstrate bias can include the desire for a “just” outcome
or having an “agenda” of bringing public attention to the mental condition at
issue. Nevertheless, under AAPLs ethical tenet of honesty and striving for
objectivity, the deliberate distortion of data would be considered clearly unethi-
cal. The renowned forensic psychiatrist and psychoanalyst Bernard Diamond,
M.D., held that the forensic psychiatrist “must clearly distinguish between
his own idiosyncratic views and that of the scientific community” (1994,
p-124).



Ethics in Forensic Psychiatry 125

Boundaries and Limitations

Striving for objectivity and accuracy mandates a careful assessment of the
boundaries of psychiatric knowledge and the limits of the current science.
The progress of psychiatric science results in an ever-shifting boundary be-
tween disease and deviance (Rosenberg 2000). The legitimacy of many dis-
ease categories not uncommonly remains the subject of “professional ferment”
for extensive periods. For this reason, forensic psychiatrists must strive not
only for accuracy in diagnosis but also honesty about the limitations of their
field. For example, there is growing interest in applying brain science, par-
ticularly brain imaging, to the issue of sanity. However, presently, the impli-
cations of neuropsychiatric imaging for the law are still unclear (Morse
2004; Reeves et al. 2003; Shuman and Gold 2008). Neuroscience is contin-
ually identifying potential associations between biology and violence, but the
courts deserve to be informed of their preliminary and hypothetical nature
(Eastman and Campbell 2006). Other areas in which the psychiatrist must
currently acknowledge clear limitations include such subjects as involuntary
conduct, dissociative states, and other mental conditions or “syndromes”
that do not clearly meet the Daubert standard.

Case Vignette 2

Dr. B was retained by the federal defender in a credit card fraud case in which
the defendant was using the federal diminished capacity defense in an at-
tempt to obtain a downward departure in his sentence. Dr. B had evaluated
and diagnosed the defendant with pathological gambling and opined in her
report that the defendant committed credit card fraud while suffering from a
significantly reduced mental capacity that significantly impaired his ability
to control his behavior. Dr. B then testified that the defendant’s pathological
gambling was so severe that he had become completely bankrupt and had no
reasonable alternatives to pay off his gambling debts to organized crime, or
to continue his gambling habit. When challenged on cross-examination with
evidence that the defendant demonstrated substantial caution and patience
with regard to his offenses of credit card fraud, Dr. B testified that “no one”
with pathological gambling as severe as the defendant’s would be able to re-
frain from breaking the law in order to “feed their addiction.”

In this example, Dr. B confidently offers the court her opinion but does
so in an area of significant professional uncertainty—psychiatry’s ability to
accurately assess volitional control. In such situations, it is critical that the
forensic psychiatrist be honest about the current limitations of psychiatric
science. Thus, Dr. B should be forthright about the limitations inherent in
making determinations about the defendant’s ability to control his criminal
conduct. In addition, Dr. B should not put forth such ipse dixit testimony.
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Rather, she should offer behavioral evidence from the time of the crime to
support her conclusions and ascertain the defendant’s capacity to be delib-
erate and purposeful with regard to the crime, as well as his capability for
resisting impulses in other areas of life. In sum, Dr. B should strive for en-
hanced rigor and scrutiny when evaluating a defendant’s ability to refrain
from committing the offense.

One method that may help hold the forensic psychiatrist to the limita-
tions of psychiatric science is by asking oneself what the ideal forensic pa-
thologist would do in a similar situation (Dietz 1996). This question helps to
focus one’s testimony on the objective and technical matters of the field and
may help steer one away from inferences that exceed the limits of the current
science. When the forensic psychiatrist strays too far from this touchstone
of the forensic scientist, the risk begins to increase that the objective focus
will be lost and that the forensic psychiatrist will lose sight of the fact-value
distinction (Stone 1984).

Forensic Psychiatry and Moral Decision Making

Psychiatrists are often in the position of having to make moral value judg-
ments, either implicitly or explicitly. However, as the forensic psychiatrist
moves away from evidence-based science and objective reasoning and to-
ward value-laden inferences, the line between fact and value becomes in-
creasingly blurred. Arguably, the area in which objective focus may be most
easily lost is in the murky terrain of moral decision making.

It was not until the famous M’Naghten case that juries were asked to ad-
dress the concept of moral versus legal wrongfulness. However, this moral
determination was properly the charge of the jury. At present, many juris-
dictions accept both moral and legal wrongfulness considerations in a de-
fendant’s insanity defense. Forensic psychiatrists are currently taught and
expected to be able to form objective opinions on the issue of a defendant’s
understanding of the moral wrongfulness of his or her act. Add to this deter-
mination an even more complex layer of “subjective” moral wrongfulness,
and the terrain becomes even less clear. Subjective moral wrongfulness re-
fers to the defendant who commits an offense with knowledge that the act is
illegal but believes it is personally morally justified. In contrast, objective
moral wrongfulness refers to the defendant who, as a result of a psychiatric
disorder, lacked the capacity to know that society considered the act to be
wrong.

To illustrate the complexity of finely “splitting the moral wrongfulness
hair,” let us consider the high-profile case of Andrea Yates, who was charged
with drowning her five children in 2001. Both prosecution and defense had
retained two of the most preeminent and accomplished forensic psychia-
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trists in the United States. In the Yates case, the legal test for insanity in Texas
was as follows: “at the time of the conduct charged, the actor, as a result of
severe mental disease or defect, did not know that his conduct was wrong”
(Texas Penal Code, Section 8.01). In the Yates trial, both defense and pros-
ecution experts agreed on three issues. They agreed that 1) Mrs. Yates suf-
fered from a mental disease, 2) Mrs. Yates knew that her conduct was against
the law, and 3) there was a subjective moral wrongfulness issue to be consid-
ered (Resnick 2007). This final point referred to the evidence that Mrs. Yates
suffered from a delusional belief that her children were not being raised
“righteously,” that she would “burn in hell,” and that she had to choose the
“lesser of two evils” by drowning them in order “to save their souls.” This
was precisely where the legal battle lines were drawn—at the intersection of
severe mental illness and Mrs. Yates’s appreciation of the subjective moral
wrongfulness of her acts.

Once the forensic analysis turns away from a determination of legal wrong-
fulness (a relatively concrete concept) and toward one involving moral
wrongfulness (a more abstract, subjective concept), the door is opened more
widely for the forensic psychiatrists own personal biases to creep into the anal-
ysis. Although both experts in the Yates case did an exemplary job of split-
ting the wrongfulness hair in an objective manner, this issue has not yet
received the attention in the field that it deserves, leaving many forensic psy-
chiatrists to approach such determinations in a variety of ways. It is possible
that in the future, courts will begin to narrow the meaning of moral wrong-
fulness to exclude “subjective” wrongfulness and limit the standard to strict
“objective societal or public standards” (see U.S. v. Ewing 2007, a 7th Circuit
Court of Appeals decision).

One might be inclined to wonder what the clinical science of psychiatry
has to offer on the issue of subjective morality, an area rife with potential bi-
ases. Morally motivated decision making has been increasingly studied in
the social sciences, with distinctive patterns emerging. Emotions naturally
and involuntarily come into play in certain circumstances. In the midst of a
moral dilemma, subjects tend to adopt a utilitarian frame of reference as long
as their choices have only an indirect or secondary effect on mortality. In
contrast, most subjects begin to have serious moral reservations as their deci-
sions come closer to directly affecting a human life (Bartels and Medin 2007;
Nichols and Mallon 2006).

Brain imaging studies appear to support the hypothesis that difficult moral
judgments elicit greater activity in areas associated with emotion. When 24
subjects were presented with moral and nonmoral scenarios, the moral di-
lemmas were associated with more activity in the orbitofrontal cortex and
temporal pole and less activity in other areas associated with cognition (Borg
etal. 2006). In another study, subjects again showed greater activation in ar-
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eas associated with emotional processing when their considerations came
closer to directly affecting a human life (Greene et al. 2001). These findings
suggest that emotional processing is heavily involved in certain types of
moral decision making. This raises potentially important questions not only
about a defendant’s state of mind at the time of an offense but also about the
objectivity of the forensic psychiatrist as his or her analysis comes closer to
the “fire” (i.e., sentencing, or competence to be executed) in capital cases.

Unless or until the courts achieve unanimity on this issue, such forensic
determinations will continue to challenge the ethical forensic psychiatrist.
One reasonable approach is to simply list one’s opinion on all the factors
supporting the conclusion that the defendant did understand the moral
wrongfulness, and also give a list of all the factors supporting the conclusion
that the defendant did not understand the moral wrongfulness. The forensic
psychiatrist then facilitates the decision-making function of the trier of fact.
This approach redirects the analysis back toward a more objective stance in
which the expert elucidates evidence weighing on each side of the moral
wrongfulness question and simply leaves the final determination of moral is-
sues to the finder of fact.

Dual-Agency Concerns

One of Stone’s primary concerns about the ethics of forensic psychiatry involved
the dilemma of dual agency, that is, the tension between the psychiatrist’s ob-
ligation of beneficence toward patients and the conflicting obligations to the
legal system (Stone 1984). This dilemma of competing and sometimes con-
flicting ethical obligations is not confined to forensic psychiatry but also
commonly occurs in general psychiatry and involves competing interests to
the community, third parties, other health care workers, and the pursuit of
knowledge in the form of research (Robertson and Walter 2008; Stone 1984).
In the practice of forensic psychiatry, the problems associated with dual
agency would appear to be most acute. This is particularly the case for situ-
ations in which the psychiatrist acts as both treating physician and forensic
evaluator (Greenberg and Shuman 1997; Strasburger et al. 1997). The AAPL
ethical guidelines warn that treating psychiatrists should “generally avoid
acting as an expert witness for their patients or performing evaluations of
their patients for legal purposes” (American Academy of Psychiatry and the
Law 2005). The special problem of distinguishing treatment from evaluation
as it pertains to death row inmates will be discussed in a later section.
Attorneys and even judges often believe that the treating psychiatrist is
in the single best position to serve as an expert witness. This mistaken as-
sumption commonly rests on the notion that the treating psychiatrist has
spent the most time with the individual and would therefore be expected to
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TABLE 5-3.
conflict

Treating psychiatrist versus expert witness: areas of role

Treating psychiatrist

Expert witness

Natural bias in favor of patient’s
best interests

Possible reduced objectivity due to
bias in favor of patient

Less likely to seek multiple sources

Trained to maintain neutral, factual
position

Maximized objectivity, as required by
ethical guidelines

Required to seek multiple sources of

of data due to issues of data

confidentiality

Less likely to challenge patient’s
self-report or version of events

Very likely to challenge evaluee’s
self-report and version of events
based on collateral data

Potential breach of patient
confidentiality

Evaluee clearly informed about the
lack of confidentiality

Adpverse effects on therapeutic
relationship

No therapeutic relationship to
compromise

“best” understand why the defendant acted as he or she did. However, this
assumption contains many fallacies of which legal professionals are typically
unaware. For example, the treating psychiatrist must necessarily accept the
patient’s subjective psychic reality and work with it for the benefit of the pa-
tient. The treating psychiatrist will not usually threaten the therapeutic rela-
tionship by gathering collateral data from the patient’s friends, family, and
coworkers. In addition, the treating psychiatrist sees and evaluates the pa-
tient in a single setting—the psychiatrist’s therapy chair. In contrast, the fo-
rensic psychiatrist will have the opportunity to obtain data about the evaluee
in multiple settings.

Table 5-3 summarizes the areas of role conflict that occur when a treat-
ing psychiatrist functions as an expert witness. As a result of these impor-
tant differences, an independent forensic evaluator is typically better suited
than a treating psychiatrist to evaluate an individual for forensic-legal pur-
poses.

Despite these caveats, occasions arise when an attorney will seek to have
a treating psychiatrist who was to appear as “fact” witness sworn in or “ten-
dered” as an expert witness. The AAPL ethical guidelines caution that the
treating psychiatrist should remain vigilant for this scenario, because it may
result in the unnecessary disclosure of private information or the possible
misinterpretation of testimony as “expert” opinion (American Academy of
Psychiatry and the Law 2005).
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Moreover, when the treating psychiatrist testifies in court, even as a fact
witness, the role conflict inherent in this situation might ultimately be det-
rimental to the patient (Greenberg and Shuman 1997; Greenberg et al. 1987;
Strasburger 1999, 1999; Strasburger et al. 1997). The treating psychiatrist
has formed a relationship with the patient based on the understanding that
the information provided by the patient will be confidential. The treatment
relationship may be seriously and irrevocably damaged should confidential
information be revealed in court by the patient’s treating psychiatrist (Perlin
et al. 2008). Another potentially adverse outcome can arise if the patient
does not obtain a favorable outcome, becomes upset, and blames the treating
psychiatrist. In such a scenario, the therapeutic relationship is likely to be
destroyed. AAPL ethical guidelines acknowledge that in some limited cir-
cumstances, the dual role may be unavoidable. For example, in rural or
semirural areas, a lack of availability of forensic services may necessitate a
forensic evaluation by the treating psychiatrist (American Academy of Psy-
chiatry and the Law 2005). Other examples in which the dual role may be
permissible, but not ideal, include workers’ compensation cases, disability
evaluations, civil commitment cases, and guardianship hearings.

Qualifications

Prior to accepting a case, the forensic psychiatrist should determine whether he
or she has the proper “knowledge, skill, experience, training, or education” re-
quired for the particular forensic-legal question under consideration (Federal
Rule of Evidence 702) (Federal Criminal Code and Rules 1995). The forensic
psychiatrist will invariably be “qualified” from the outset of the direct exami-
nation, given that the retaining attorney must tender the expert to the court.
However, the expert’s qualifications can be, and often are, vigorously chal-
lenged during cross-examination by opposing counsel (Babitsky et al. 2000;
Shuman 2001). In addition to routine probing questions about the expert’s cur-
riculum vitae, licensing, education, training, and publications, opposing coun-
sel is likely to ask the expert about his or her actual experience dealing with the
subject matter at issue. This may present a significant problem if the expert’s
recent day-to-day experience does not “match up with what’s at issue in the
case” (Babitsky et al. 2000, p. 74). Table 5—4 lists some basic questions to assist
the expert in determining whether he or she is qualified for a particular case.
A finding by a court that a psychiatrist is “not qualified” for a particular
case becomes a matter of public record, which may then be used against the
expert in future cases. To avoid this problem and abide by the AAPL ethical
guideline of claiming expertise “only in areas of actual knowledge, skills,
training, and experience” (American Academy of Psychiatry and the Law 2005),
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TABLE 5-4. Are you qualified?

Is the case actually within your area of expertise?

How much clinical experience do you have with the subject matter under
consideration?

Do you have the proper training and certification?
Do you understand the legal question and legal standards at issue?
Have you published in the area under consideration?

Does the state you are testifying in have any statutes outlining the percentage
of time an expert is allowed to perform expert witness work, and do you
meet the criteria?

Do you have any critical biases or conflicts of interest?

experts should take care to stay within their true areas of expertise when ac-
cepting a case. Although this recommendation may be more obvious for cases
that clearly involve special expertise (e.g., evaluation of children, correctional
mental health issues, or evaluation of persons of foreign cultures), it may be
less clear for cases in which the expert has had some amount of involvement
with the issue in question, but the involvement was somewhat limited. In such
instances, it may be prudent to refer the case to a colleague who does possess
the necessary expertise.

Forensic experts without proper training and qualifications will inevitably
be ferreted out by attorneys who realize only too well that juries will easily be
able to distinguish those experts who are qualified from those who are not by
the manner in which they testify. Attorneys and the legal system are advised to
pay close attention to verifying experts’ educational and training credentials,
even before retaining their services on a case. Psychiatrists should make certain
that their credentials accurately reflect their expertise, because attorneys are ad-
vised to routinely 1) verify the accuracy of the expert’s curriculum vitae, 2) in-
quire about the expert’s membership in professional organizations, 3) verify
accreditation and reputation of any institution from which an expert’s degree
has been claimed, and 4) contact the state licensing board to verify the expert’s
license issue date, status, and credentials (Sadoff and Dattilio 2008).

Death Penalty Concerns

In 2001, the AAPL Executive Council formally adopted a moratorium on
capital punishment “at least until death penalty jurisdictions implement pol-
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icies and procedures that A) ensure that death penalty cases are administered
fairly and impartially in accordance with basic due process; and B) prevent
the execution of mentally disabled persons and people who were under the
age of 18 at the time of their offenses” (American Academy of Psychiatry and
the Law 2001).

Despite this official position, there remain diverse opinions about the
ethical permissibility of psychiatrists’ participation in death penalty cases.
The American Medical Association (AMA) has taken the unequivocal posi-
tion that it is unethical for any physician to directly participate in an execu-
tion (American Medical Association 1993). This position, taken literally,
does not seem to pose a problem. However, for the forensic psychiatrist who
either provides treatment or performs evaluations on death row, the ethical
dilemmas become significantly more challenging. Even the purely clinical
function of treatment of death row inmates thrusts the psychiatrist into a
highly complex ethical arena (Matthews and Wendler 2006).

The role of the forensic evaluator who performs competence-to-be-executed
evaluations presents even more complex ethical issues with even less con-
sensus to use as a guide. A research survey of 290 forensic psychiatrists re-
vealed that many did not share the views of their professional organizations.
Only 8.5% believed that it was never acceptable to evaluate a condemned
prisoner (Leong et al. 2000). About one-half believed that an inmate who is
incompetent to be executed should be treated for the purpose of restoring
competence. Most of the respondents supported a role for psychiatric eval-
uations of death row inmates, but they were divided on whether incompe-
tent death row inmates should be treated if it would result in restoring the
defendant’s competence to be executed.

In Ford v. Wainwright (1986), the U.S. Supreme Court ruled that the 8th
Amendment prohibits the execution of a prisoner who is insane. In Ford, the
Court gave some guidance in terms of a “test” for competence to be exe-
cuted, which involves whether the prisoner is aware of 1) his impending
execution and 2) the reason for it. It should be noted that some lower courts
have required the higher standard of the defendant being able to consult
with his attorney in matters related to appeals. After Ford, the lower courts
struggled with these minimalist standards, and the U.S. Supreme Court re-
mained reluctant to establish a rule governing all competence-to-be-exe-
cuted determinations. This was demonstrated best in Panetti v. Quarterman
(2007).

However, in Panetti the Court did clarify that “a prisoner’s awareness of
the State’s rationale for an execution is not the same as a rational understand-
ing of it” (Panetti v. Quarterman, p. 4). Therefore, it may be argued that a
mentally ill death row inmate’s concrete awareness of a state’s reason for ex-
ecution may nevertheless be inadequate for cases in which the inmate suffers
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from a “delusion that the stated reason is a sham.” In other words, the de-
fendant must possess a rational, not merely a factual, understanding of the
Ford criteria. In State v. Perry (1992), the Louisiana Supreme Court ulti-
mately held that the State may not forcibly medicate a defendant found in-
competent to be executed. However, this court did leave open the possibility
for Louisiana to reinstate a defendant’s execution, should the inmate become
competent to be executed without the use of medication.

Treatment Versus Evaluation
on Death Row

For forensic psychiatrists working on death row, one of the main principles
to attend to is the distinction between treatment and evaluation roles. Al-
though this distinction is given primacy in all of forensic psychiatry, it takes
on particular importance in the death row setting. It is critical to make a
clear distinction between providing treatment to inmates on death row and
performing a forensic evaluation of a death row inmate for the courts. The
AMA’s Council on Ethical and Judicial Affairs has concluded that evaluating
an inmate’s competence to be executed is permissible, given that the physi-
cian is acting as an advocate of the justice system and not as part of the pro-
cess of punishment (American Medical Association 1995).

It is recommended that a treating psychiatrist should never offer a foren-
sic opinion on a patient’s psychiatric competence to be executed (Burns
2007). When the inmate has been adjudicated incompetent to be executed,
two important questions typically arise (Scott 2006): 1) Should the psy-
chiatrist continue to treat with medications when this may result in restora-
tion of competence and, therefore, execution? and 2) Can the inmate who
refuses medication be involuntarily medicated to restore competence to be
executed?

Professional ethical guidelines may be helpful in answering the first ques-
tion. The AMA has clearly stated that psychiatrists should never treat an
inmate for the purpose of restoring competence to be executed. Thus, treat-
ment expressly for the purpose of restoring psychiatric competence to be ex-
ecuted is ethically suspect because the psychiatrist could be viewed as
facilitating the state’s interest in executing the inmate (Matthews and Wend-
ler 2006). Table 5-5 provides a list of ethical guidelines for treating death
row inmates, derived from published guidelines and professional literature
(American Medical Association 1993; Bonnie 1990a; Scott 2006).

The second question—how to approach the psychiatric treatment of the
incompetent death row inmate—may be guided by the traditional medical
ethic of primum non nocere (first, do no harm). In this context, the psychia-
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TABLE 5-5. Psychiatric treatment on death row: ethical guidelines

Primum non nocere—first, do no harm.
Do not treat for the purpose of restoring competence to be executed.
Treat all death row inmates undergoing extreme suffering.

Allow the inmate to make a decision about further treatment after a rational
mental capacity has been restored.

Ensure that reevaluations of competence are performed by an independent,
nontreating psychiatrist.

As treating psychiatrist, never offer a forensic opinion on patients’
competence to be executed.

Obtain consultation on difficult cases.

Source. American Medical Association 1993; Bonnie 1990a; Scott 2006.

trist’s treatment efforts are focused solely on reducing the pain and suffering
caused by the inmate’s serious mental illness. Once the suffering has been
reasonably alleviated, and some individualized degree of rational mental ca-
pacity has been restored, it may then be possible for the inmate to make his
or her own decision about receiving further treatment. Such an approach
leaves open to interpretation the question of whether treatment is ultimately
beneficial or harmful to the patient (Bonnie 1990b). Should an inmate make
it clear that treatment is not desired, the psychiatrist may then abstain from
treatment on ethical grounds, as well as on the basis of the patient’s informed
decision.

Forensic psychiatrists should also consider whether they can remain
clinically objective while treating or evaluating death row inmates. The moral
burden of providing treatment in these difficult circumstances is likely to be
most difficult for psychiatrists who have the greatest personal moral doubts
about the death penalty (Bonnie 1990b). Research suggests that moral op-
position to the death penalty is associated with a reluctance to participate in
evaluations of competence to be executed (Deitchman et al. 1991). Legal schol-
ars are only now beginning to acknowledge that the persistence and resil-
ience of the death penalty in the United States may be explained by its strong
emotional variables, which may be argued as representing the scaffolding
undergirding all so-called rational debate (Bandes 2008). Because such emo-
tional variables cannot be simply ignored, forensic psychiatrists should
thoughtfully acknowledge their own emotional responses to working on
death row, and how their responses may affect treatment and/or evaluative
decisions.
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Special Populations and
the Death Penalty

The U.S. Supreme Court has addressed the death penalty in special popu-
lations, such as the developmentally disabled and youthful offenders. In
Atkins v. Virginia (2002), the U.S. Supreme Court held that executing an in-
tellectually disabled criminal was cruel and unusual punishment prohibited
by the 8th Amendment. The Court cited evolving standards of decency, as
well as the fact that a significant number of states had concluded that death
is not a suitable punishment for an intellectually disabled criminal. This po-
sition is supported by the social science research finding that juries were less
likely to view mentally retarded and mentally ill offenders as death-worthy
(Boots et al. 2003).

For youthful offenders, the U.S. Supreme Court overruled previous de-
cisions (Stanford v. Kentucky 1989; Thompson v. Oklahoma 1988) in Roper v.
Simmons (2005), holding that the Eighth and Fourteenth Amendments
forbid imposition of the death penalty for offenders who were under the age
of 18 years when their crimes were committed (Roper v. Simmons 2005). The
sensible-sounding, yet ill-defined, “evolving standards of decency” test was
invoked in Roper, and the majority cited sociological and scientific research
findings that juveniles may lack mental maturity and sense of responsibility
as compared with adults. The implications of the Roper ruling were immedi-
ately felt in Virginia as they related to the case of the D.C. Beltway snipers in
2002. The younger codefendant, Lee Boyd Malvo, who was 17 years old at
the time of the offenses, was therefore no longer eligible for the death pen-
alty for his role in the sniper attacks and killings.

Additional Suggested Guidelines

Other ethical recommendations, which are not currently part of the official
AAPL guidelines, have been suggested by leaders in the field. These guide-
lines include a prohibition on sex between a forensic psychiatrist and an
evaluee, a prohibition against giving an opinion in a death penalty case with-
out having personally examined the defendant, and the general principle
that the forensic psychiatrist may owe some responsibility to both society
and the evaluee, regardless of who is paying for the expert services (Wein-
stock et al. 2003).
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In addition, Morse (2008, pp. 214-216) has offered a sensible list of “fo-
rensic do’s and don’ts” that the forensic psychiatrist may find helpful, not
only in terms of general practice, but also for additional ethical guidance.
These suggestions include the following:

* Strive to provide the court with the most legally useful information, and
remain within the bounds of your expertise.

e Whenever possible, observations of the defendant by others who had an
opportunity to observe him or her should be sought to enhance accuracy
and objectivity. (In other words, one should “triangulate” by checking the
defendant’s self-report.)

e Make clear the database from which statements (used as evidence) are
derived (i.e., the principle of attribution).

e If your position is in conflict with the literature and/or the orthodox po-
sition, clearly explain why you accept one position and why you reject the
larger database.

¢ When addressing behavioral control issues, proceed with great caution.

¢ Consider avoiding the subject of “free will” in reports or testimony.
(Morse’s position is that free will is nowhere mentioned in legal criteria
and has nothing useful to add to the courts’ deliberations.)

Evolving Areas of Ethical Inquiry:
Interrogations

Some subjects of ethical debate in forensic psychiatry are relatively new and
will doubtless experience the same disciplined, principled evolution that has
characterized progress in the field thus far. For example, on the subject of
interrogation, AAPL ethical guidelines have made it clear that it is unethical
for a psychiatrist to participate in procedures that constitute torture. How-
ever, it can be argued that the issue of intelligence interrogations can be
viewed on a continuum, with a multitude of shades of gray that are deserv-
ing of substantial future ethical discourse (Arboleda-Florez 2006; Thomp-
son 2005). Both the APA and AMA have issued position statements that
prohibit psychiatrists from “direct participation” in interrogations (Ameri-
can Medical Association 2009; American Psychiatric Association 2000). The
American Psychiatric Association defines participation as being present,
asking or suggesting questions, or offering advice to interrogators.

Military forensic psychiatrists who consult in the area of interrogations
may have different mandates per the U.S. Department of Defense (Marks and
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Bloche 2008) and might consider consulting with colleagues and/or the
AAPL ethics panel on cases in which military and APA and AMA ethical
guidelines present a dilemma. Such conflicts are not likely to be easily re-
solved in cases for which the U.S. Department of Defense has endorsed a
Behavioral Science Policy that appears to support psychiatrists providing ad-
vice to interrogators (Marks and Bloche 2008). In those cases, the ethical
conflict for the military psychiatrist would involve an order to provide inter-
rogation assistance that the military has deemed to be a compelling matter
of national security versus the APA and AMA positions, which prohibit di-
rect participation.

To further illustrate the conflict, one might argue that the “broader ethi-
cal/moral concerns would trump those” of professional ethics, and that it
would be acceptable to “obtain information from a detainee that would pre-
vent the deaths of others” (Meyers 2007, p. 137). In contrast, some have main-
tained that the fundamental ethics of forensic psychiatry (honesty, striving
for objectivity, and respect for persons) would militate against participation
in interrogations (Janofsky 2006). Finally, it has been pointed out that psy-
chiatrists’ participation in interrogation of detainees, such as prisoners at
Guantanamo Bay, may violate not only APA and AMA ethics but also the
Geneva Convention and Ethics Codes of the World Medical Association
(Halpern et al. 2008). The difficult quandary of the dual responsibilities of
the military psychiatrist is likely to persist. However, it has been suggested
that the U.S. Department of Defense might alleviate some ethical problems
by initiating “independent medical reviews of the physical and mental
health conditions” of detainees, and by establishing an independent com-
mission to review the role of physician participation in interrogation of ter-
ror suspects (Rubenstein and Annas 2009, p. 355).

Conclusion

Since Alan Stone’s wakeup call in 1984, forensic psychiatry has crafted a sys-
tem of ethics, the evolution of which has been both disciplined and princi-
pled (Candilis et al. 2007). Indeed, “mindful and intelligent evolution is in
the best tradition of academic scholarship. It is a method for fine-tuning ar-
guments, receiving feedback, and contributing to the evolution of profes-
sional discourse” (Candilis et al. 2007, p. 176). Rather than vilifying Stone,
those involved in the discipline of forensic psychiatry carefully listened, an-
alyzed, and deliberated before proceeding to outline a clear and reasonable
set of ethical principles. Most forensic psychiatrists “are grateful to Stone for
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identifying and continuing to comment intelligently on the ethics of forensic
psychiatry” (Miller 2008, p. 193).

Stone and others forced forensic psychiatrists to ask the question: “Is it
ethical to permit oneself to deviate from the physician/healer role at all?”
(Diamond 1994, p. 239). On careful reflection, refusal to deviate from that role
ultimately becomes an untenable position. The fact that our legal system has
a clearly stated need for competent, ethical forensic psychiatrists makes it
“irresponsible not to respond to that need” (Diamond 1994, p. 239).

The forensic psychiatric expert, like any other forensic expert, “func-
tions within a social context that is influenced by time and place” (Grubin
2008, p. 186). And, at present, forensic psychiatrists have more useful
knowledge to offer the courts than ever before (Appelbaum 2008). In bring-
ing this knowledge to elucidate complex mental health issues for the legal
system, forensic psychiatry may continue its technical and ethical evolution
“by advocating education, peer review, consultation,...familiarity with ethi-
cal framework....transparency in testimony, open and honest analysis of the
strengths and weaknesses of one’s own view, avoidance of the ultimate ques-
tion, and separation of legal and scientific questions” (Candilis et al. 2007,
p. 177). But, with such high aspirations, the best assurance of ethical con-
duct will always be “the integrity of the professional persons themselves
who, in forensic psychiatry, face the challenge of confronting and balancing
many conflicting values” (Weinstock et al. 2003, p. 71).

Key Points

* Serious conflicts of interest arise when a psychiatrist acts as both
forensic evaluator and treating psychiatrist. If at all possible, this
type of dual agency should be avoided.

* For the forensic psychiatric expert, the medical ethical principles
of beneficence and nonmaleficence lose their primacy to the le-
gal ethical principles of truth, honesty, and objectivity. In the fo-
rensic-legal setting, the evaluee is not a patient but an individual
seeking to resolve a legal, not a medical, issue.

* The forensic psychiatrist should adhere to the following underly-
ing principles: 1) respect for persons, 2) honesty, 3) justice, and
4) social responsibility.

* The forensic psychiatrist should never distort data and should
concede the current limits of the psychiatric science at issue.

* Regarding work on death row, the psychiatrist should make a
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clear distinction between providing treatment to inmates and
performing a forensic evaluation for the courts.

Practice Guidelines

1. Become familiar with American Academy of Psychiatry and the
Law (AAPL) and American Psychiatric Association ethical guide-
lines, and adhere to them in practice.

2. Begin all examinations by giving warnings to evaluees about lim-
itations on confidentiality, and about the differences between
a forensic and a clinical examination.

3. Treat all evaluees with respect and dignity.

Never accept contingency fees.

5. Inthe absence of a specific order by the court, forensic psychi-
atrists retained by the prosecution should not evaluate a defen-
dant if he or she has not yet consulted with his or her defense
attorney.

6. When striving for accuracy and objectivity, do not rely on the
evaluee’s self-report alone, but seek out collateral data.

7. Prior to accepting a case, determine whether you have the
proper “knowledge, skill, experience, training, or education”
(Federal Rule of Evidence 702) required for the particular fo-
rensic-legal question under consideration.

8. Do not treat for the purpose of restoring competence to be ex-
ecuted. However, treat all death row inmates undergoing
extreme suffering.

9. As treating psychiatrist, never offer a forensic opinion on a pa-
tient’s competence to be executed.

10. Obtain consultation on difficult cases.

&>
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Appendix: AAPL Ethics Guidelines for
the Practice of Forensic Psychiatry1

. Preamble

The American Academy of Psychiatry and the Law (AAPL) is dedicated to
the highest standards of practice in forensic psychiatry. Recognizing the
unique aspects of this practice, which is at the interface of the professions of
psychiatry and the law, the Academy presents these guidelines for the ethical
practice of forensic psychiatry.

'© American Academy of Psychiatry and the Law. Reprinted with permission.
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Commentary

Forensic Psychiatry is a subspecialty of psychiatry in which scientific and
clinical expertise is applied in legal contexts involving civil, criminal, cor-
rectional, regulatory or legislative matters, and in specialized clinical consul-
tations in areas such as risk assessment or employment. These guidelines
apply to psychiatrists practicing in a forensic role.

These guidelines supplement the Annotations Especially Applicable to
Psychiatry of the American Psychiatric Association to the Principles of Med-
ical Ethics of the American Medical Association.

Forensic psychiatrists practice at the interface of law and psychiatry, each
of which has developed its own institutions, policies, procedures, values,
and vocabulary. As a consequence, the practice of forensic psychiatry entails
inherent potentials for complications, conflicts, misunderstandings and
abuses.

Psychiatrists in a forensic role are called upon to practice in a manner
that balances competing duties to the individual and to society. In doing so,
they should be bound by underlying ethical principles of respect for persons,
honesty, justice, and social responsibility. However, when a treatment rela-
tionship exists, such as in correctional settings, the usual physician-patient
duties apply.

Il. Confidentiality

Respect for the individual’s right of privacy and the maintenance of confi-
dentiality should be major concerns when performing forensic evaluations.
Psychiatrists should maintain confidentiality to the extent possible, given
the legal context. Special attention should be paid to the evaluee’s under-
standing of medical confidentiality. A forensic evaluation requires notice to
the evaluee and to collateral sources of reasonably anticipated limitations on
confidentiality. Information or reports derived from a forensic evaluation are
subject to the rules of confidentiality that apply to the particular evaluation,
and any disclosure should be restricted accordingly.

Commentary

The practice of forensic psychiatry often presents significant problems re-
garding confidentiality. Psychiatrists should be aware of and alert to those
issues of privacy and confidentiality presented by the particular forensic sit-
uation. Notice of reasonably anticipated limitations to confidentiality should
be given to evaluees, third parties, and other appropriate individuals. Psychi-
atrists should indicate for whom they are conducting the examination and
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what they will do with the information obtained. At the beginning of a fo-
rensic evaluation, care should be taken to explicitly inform the evaluee that
the psychiatrist is not the evaluee’s “doctor.” Psychiatrists have a continuing
obligation to be sensitive to the fact that although a warning has been given,
the evaluee may develop the belief that there is a treatment relationship. Psy-
chiatrists should take precautions to ensure that they do not release confi-
dential information to unauthorized persons.

When a patient is involved in parole, probation, conditional release, or
in other custodial or mandatory settings, psychiatrists should be clear about
limitations on confidentiality in the treatment relationship and ensure that
these limitations are communicated to the patient. Psychiatrists should be
familiar with the institutional policies regarding confidentiality. When no
policy exists, psychiatrists should attempt to clarify these matters with the
institutional authorities and develop working guidelines.

lll. Consent

At the outset of a face-to-face evaluation, notice should be given to the eval-
uee of the nature and purpose of the evaluation and the limits of its confi-
dentiality. The informed consent of the person undergoing the forensic
evaluation should be obtained when necessary and feasible. If the evaluee is
not competent to give consent, the evaluator should follow the appropriate
laws of the jurisdiction.

Commentary

Informed consent is one of the core values of the ethical practice of medicine
and psychiatry. It reflects respect for the person, a fundamental principle in
the practices of psychiatry and forensic psychiatry.

It is important to appreciate that in particular situations, such as court-
ordered evaluations for competency to stand trial or involuntary commit-
ment, neither assent nor informed consent is required. In such cases, psychi-
atrists should inform the evaluee that if the evaluee refuses to participate in
the evaluation, this fact may be included in any report or testimony. If the
evaluee does not appear capable of understanding the information provided
regarding the evaluation, this impression should also be included in any re-
port and, when feasible, in testimony.

Absent a court order, psychiatrists should not perform forensic evalua-
tions for the prosecution or the government on persons who have not con-
sulted with legal counsel when such persons are: known to be charged with
criminal acts; under investigation for criminal or quasi-criminal conduct;
held in government custody or detention; or being interrogated for criminal
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or quasi-criminal conduct, hostile acts against a government, or immigra-
tion violations. Examinations related to rendering medical care or treatment,
such as evaluations for civil commitment or risk assessments for manage-
ment or discharge planning, are not precluded by these restrictions. As is
true for any physician, psychiatrists practicing in a forensic role should not
participate in torture.

Consent to treatment in a jail or prison or in other criminal justice set-
tings is different from consent for a forensic evaluation. Psychiatrists pro-
viding treatment in such settings should be familiar with the jurisdiction’s
regulations governing patients’ rights regarding treatment.

IV. Honesty and Striving for Objectivity

When psychiatrists function as experts within the legal process, they should
adhere to the principle of honesty and should strive for objectivity. Although
they may be retained by one party to a civil or criminal matter, psychiatrists
should adhere to these principles when conducting evaluations, applying
clinical data to legal criteria, and expressing opinions.

Commentary

The adversarial nature of most legal processes presents special hazards for
the practice of forensic psychiatry. Being retained by one side in a civil or
criminal matter exposes psychiatrists to the potential for unintended bias
and the danger of distortion of their opinion. It is the responsibility of psy-
chiatrists to minimize such hazards by acting in an honest manner and striv-
ing to reach an objective opinion.

Psychiatrists practicing in a forensic role enhance the honesty and objec-
tivity of their work by basing their forensic opinions, forensic reports and fo-
rensic testimony on all available data. They communicate the honesty of
their work, efforts to attain objectivity, and the soundness of their clinical
opinion, by distinguishing, to the extent possible, between verified and un-
verified information as well as among clinical “facts,” “inferences,” and “im-
pressions.”

Psychiatrists should not distort their opinion in the service of the retain-
ing party. Honesty, objectivity and the adequacy of the clinical evaluation may
be called into question when an expert opinion is offered without a personal
examination. For certain evaluations (such as record reviews for malpractice
cases), a personal examination is not required. In all other forensic evalua-
tions, if, after appropriate effort, it is not feasible to conduct a personal exam-
ination, an opinion may nonetheless be rendered on the basis of other
information. Under these circumstances, it is the responsibility of psychia-
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trists to make earnest efforts to ensure that their statements, opinions and any
reports or testimony based on those opinions clearly state that there was no
personal examination, and note any resulting limitations to their opinions.

In custody cases, honesty and objectivity require that all parties be inter-
viewed, if possible, before an opinion is rendered. When this is not possible,
or is not done for any reason, this should be clearly indicated in the forensic
psychiatrist’s report and testimony. If one parent has not been interviewed,
even after deliberate effort, it may be inappropriate to comment on that par-
ent’s fitness as a parent. Any comments on the fitness of a parent who has
not been interviewed should be qualified and the data for the opinion clearly
indicated. Contingency fees undermine honesty and efforts to attain objec-
tivity and should not be accepted. Retainer fees, however, do not create the same
problems in regard to honesty and efforts to attain objectivity and, therefore,
may be accepted.

Psychiatrists who take on a forensic role for patients they are treating
may adversely affect the therapeutic relationship with them. Forensic evalu-
ations usually require interviewing corroborative sources, exposing infor-
mation to public scrutiny, or subjecting evaluees and the treatment itself to
potentially damaging cross-examination. The forensic evaluation and the
credibility of the practitioner may also be undermined by conflicts inherent
in the differing clinical and forensic roles. Treating psychiatrists should therefore
generally avoid acting as an expert witness for their patients or performing
evaluations of their patients for legal purposes.

Treating psychiatrists appearing as “fact” witnesses should be sensitive
to the unnecessary disclosure of private information or the possible mis-
interpretation of testimony as “expert” opinion. In situations when the dual
role is required or unavoidable (such as Workers’ Compensation, disability
evaluations, civil commitment, or guardianship hearings), sensitivity to dif-
ferences between clinical and legal obligations remains important. When
requirements of geography or related constraints dictate the conduct of a fo-
rensic evaluation by the treating psychiatrist, the dual role may also be un-
avoidable; otherwise, referral to another evaluator is preferable.

V. Qualifications

Expertise in the practice of forensic psychiatry should be claimed only in ar-
eas of actual knowledge, skills, training, and experience.

Commentary

When providing expert opinion, reports, and testimony, psychiatrists should
present their qualifications accurately and precisely. As a correlate of the
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principle that expertise may be appropriately claimed only in areas of actual
knowledge, skill, training and experience, there are areas of special exper-
tise, such as the evaluation of children, persons of foreign cultures, or pris-
oners, that may require special training or expertise.

VI. Procedures for Handling Complaints
of Unethical Conduct

The American Academy of Psychiatry and the Law does not adjudicate com-
plaints that allege unethical conduct by its members or nonmembers. If re-
ceived, such complaints will be returned to the complainant for referral to
the local district branch of the American Psychiatric Association, the state
licensing board, and/or the appropriate national psychiatric organization of
foreign members. If the American Psychiatric Association or the psychiatric
association of another country expels or suspends a member, AAPL will also
expel or suspend that member upon notification of such action. AAPL will
not necessarily follow the American Psychiatric Association or other organi-
zations in other sanctions.

Commentary

General questions regarding ethical practice in forensic psychiatry are wel-
comed by the Academy and should be submitted to the Ethics Committee.

The Committee may issue opinions on general or hypothetical questions
but will not issue opinions on the ethical conduct of specific forensic psy-
chiatrists or about actual cases.

The Academy, through its Ethics Committee, or in any other way suit-
able, is available to the local or national committees on ethics of the Ameri-
can Psychiatric Association, to state licensing boards or to ethics committees
of psychiatric organizations in other countries to aid them in their adjudica-
tion of complaints of unethical conduct or the development of guidelines of
ethical conduct as they relate to forensic psychiatric issues.
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Psychiatric
Diagnosis
in Litigation

Robert I. Simon, M.D.
Liza H. Gold, M.D.

The Diagnostic and Statistical Manual of mentar
Disorders (DSM) (American Psychiatric Association 1994, 2000) contains
current standard psychiatric diagnostic nomenclature used for clinical diag-
nosis, treatment, and research. The development and adoption of DSM diag-
noses have been accompanied by a great deal of controversy. This controversy
continues as the fifth edition of DSM is being prepared for publication in
2012.' Nevertheless, DSM diagnoses are generally accepted and relied on in
clinical and research venues, as well as many other venues for which the no-
menclature was not intended, including insurance companies, managed care
companies, and the courts (Gold 2002; Greenberg et al. 2004; Shuman
1989).

ISee Gallatzer-Levy and Gallatzer-Levy 2007 for an excellent review of past and
present controversies associated with DSM, and Widiger and Clark 2000 for diag-
nostic issues regarding the development of DSM-V.
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Concerns raised by the use of DSM in the courts are significant for both
psychiatry and the law. The drafters of DSM have consistently expressed these
concerns about the use of DSM in litigation. DSM-IV (American Psychiatric
Association 1994) and its text revision, DSM-IV-TR (American Psychiatric
Association 2000), state, “When the DSM-1V categories, criteria, and textual
descriptions are employed for forensic purposes, there are significant risks
that diagnostic information will be misused or misunderstood. These dan-
gers arise because of the imperfect fit between the questions of ultimate con-
cern to the law and information contained in a clinical diagnosis” (American
Psychiatric Association 2000, pp. xxxii—xxxiii). This caveat regarding the
use of DSM diagnoses in forensic contexts is intended to remind everyone
that the information presumably conveyed by a diagnosis may not be the in-
formation courts require to come to legal decisions, and it is likely to remain
unchanged in the forthcoming fifth edition of DSM. This imperfect fit be-
tween diagnostic nomenclature and functional abilities sometimes results in
both psychiatric and legal overemphasis on diagnosis rather than assessment
of function.

Although issues of the scientific reliability of DSM diagnoses sometimes
arise (Gold 2002; see also, e.g., Ryder v. State 2004), the acceptability of DSM
in court seems to be so settled that courts do not even treat it as an issue. The
standards regarding the judicial determination of scientific reliability were
set forth in the Supreme Court decisions of Daubert v. Merrell Dow Pharma-
ceuticals, Inc. (1993). Reliance on DSM to satisfy the Daubert criteria appears
to be so widely accepted that courts treat it as a foregone conclusion. DSM
diagnoses rarely fail to meet Daubert criteria for reliability, validity, and,
therefore, admissibility (Shuman 1989). In fact, legal arguments regarding
Daubert and DSM in published opinions center on contesting admission of
evidence on the grounds that it did not rely on DSM and, thus, did not satisfy
Daubert (see, e.g., Mancuso v. Consol. Edison 1997).

The more significant question raised by the acceptance and reliance of the
legal system on DSM is whether DSM diagnoses provide an adequate under-
standing of psychological states for forensic purposes. Legal determinations,
whether civil or criminal, typically revolve around issues of impairment. A
DSM diagnostic category is not directly relevant to such determinations. For
example, in criminal matters, defendants acquitted through a “not guilty by
reason of insanity” verdict are typically evaluated on the basis of their ability
to distinguish right from wrong or to resist their impulses. These verdicts are not
rendered simply on the basis of whether defendants meet DSM criteria for
certain diagnoses such as schizophrenia or bipolar disorder. Nor will specific
diagnoses qualify a defendant for a not-guilty-by-reason-of-insanity verdict
when others will not. In personal injury litigation, functional impairment is
the critical issue for determining damages (Simon 2002). The legal question
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in such litigation is not whether the plaintiff has a psychiatric diagnosis but
how the plaintiff’s pre- and post-incident conditions differ, and whether that
difference can be attributed to the defendant’s wrongful conduct.

The use of DSM diagnoses in forensic settings can create confusion by
encouraging misguided attempts to utilize diagnoses as a proxy for impair-
ment or for legally relevant behavior (Greenberg et al. 2004). When categor-
ical DSM diagnoses are used for purposes other than clinical treatment or
research, misconceptions about the role and importance of these diagnoses
result in the “imperfect fit” that concerned the framers of DSM. These mis-
conceptions may be held both by the legal system and, at times, by psychia-
trists providing forensic evaluations in litigation.

Diagnosis and impairment are not equivalent. No diagnosis carries specific
information regarding level of impairment or information about whether an
impairment associated with that diagnosis is relevant to the legal issue under
examination by the court. The use of categorical DSM diagnosis in litigation
may result in the examiner missing the most important aspect of the forensic
evaluation: the assessment of impairment or legally relevant behavior.

The legal system is rarely concerned with the imperfect fit between diag-
nosis and legal concerns. Attorneys and judges usually focus on the presence
or absence of the diagnosis. Courts and attorneys may require psychiatrists
to provide DSM diagnoses or insist that they do so. This, in turn, may lead
psychiatrists to give undue importance to diagnosis in forensic evaluations
and to miss the essential assessment of impairment in function. Even when
a diagnosis is appropriate and accurate, the categorical nature of DSM’s no-
sology is such that necessary dimensional information may be overlooked or
misinterpreted. These issues will be addressed by examining the use of the di-
agnosis of subthreshold posttraumatic stress syndrome (PTSD). Although dis-
cussed only in the context of personal injury litigation, the “imperfect fit” of
categorical DSM diagnosis applies across the spectrum of civil and criminal
litigation.

Case Vignette

Ms. J, a 36-year-old chief financial officer of a large corporation, was return-
ing home aboard a jet aircraft when it skidded off the runway in a snow-
storm. The aircraft entered a bordering harbor and came to a stop in 5 feet of
icy water. Ms. J was momentarily dazed when her head struck the seat in
front of her. She was terrified that she would drown, as she had never learned
to swim. She escaped the aircraft by sliding down an emergency chute and
was able to walk ashore.

Ms. J twisted her ankle as she emerged from the water. She was taken to
a local emergency room, where her examination showed an abrasion on her
forehead and swelling of her left ankle but no serious injuries. After receiving
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appropriate treatment in the emergency room, she was released from the hos-
pital. The accident occurred on a Friday night before a 3-day weekend. Ms.
J returned to work on the following Tuesday.

One year later, Ms. J filed a personal injury suit against the airline, de-
manding $500,000 in damages. She claimed that negligence on the part of the
airline caused physical and psychological injuries. Soon after she filed her
suit, a psychiatrist retained by her attorney examined Ms. J. Ms. J reported
that shortly following the accident, she experienced occasional nightmares
of falling or drowning. She had daily recollections of the accident, psycho-
logical and physical reactivity to situations that reminded her of the accident,
and difficulty in concentration. She denied insomnia, irritability, and depres-
sion. Ms. J reported that over the course of the subsequent year, her work
function seemed to be particularly affected by the events. She stated that she
developed difficulty “staying focused” at work and managing a substantial
increase in her workload. She claimed that her lack of concentration caused
“a lot of serious mistakes,” which resulted in her being passed over for pro-
motion. Ms. J had not lost time from work.

Ms. J's work required frequent travel, which she had always enjoyed. Af-
ter the accident, she developed significant anxiety related to flying. Her pri-
mary care physician prescribed a minor tranquilizer for use as needed for
flying-related anxiety. She was able to fly, but she had to take medication to
do so. Although this tranquilizer provided some relief, Ms. J was still uncom-
fortable whenever she traveled by plane. She claimed that both the stress of
flying and the effects of the tranquilizer left her physically and emotionally
depleted. She resisted her primary care physician’s recommendation to seek
psychological help. She feared reexperiencing the trauma and the worsening
of her symptoms, stating, “I just want to forget it.”

Ms. J continued to see some of her friends and her fiancé, but her plans
to marry were placed on hold. The marriage plans had been interrupted once
before the accident because of “storminess” in the relationship. Sexual inti-
macy had also waxed and waned throughout the relationship. Nevertheless,
Ms. J reported that the relationship with her fiancé became more “troubled”
and unstable following the accident. Ms. J’s unwillingness to take vacations
with her fiancé that would require flying led to discord and more frequent
arguments. Her fiancé threatened to leave. In addition, although she main-
tained close relationships with some friends, Ms. J stated that she avoided ca-
sual friends who asked questions about the accident and the lawsuit.

Ms. J's history revealed that she was the only child of a troubled marriage.
Her parents fought frequently. Her father was an alcoholic who was physi-
cally and verbally abusive to both Ms. J and her mother. Ms. J was an out-
standing student in high school and college. At age 28, she married a much
older business executive. The couple had no children. They were divorced
after 2 years of marriage because of “incompatibility.” Ms. J denied any his-
tory of significant psychological symptoms or treatment for a psychiatric
condition. She had no significant medical problems and no history of drug
or alcohol abuse.

The plaintiff’s expert determined that Ms. J exhibited symptoms of sub-
threshold PTSD following the life-threatening airplane accident. She met
only four of six minimal symptom criteria necessary for a DSM-1V diagnosis
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of PTSD and had only two of three criterion C symptoms: efforts to avoid
thoughts, feelings, or conversations associated with the trauma and efforts to
avoid activities, places, or people that arouse recollections of the trauma. In
addition, she manifested only one of two criterion D symptoms: difficulty
concentrating. This psychiatrist considered but rejected other DSM-IV diag-
noses as incorrect, including generalized anxiety disorder, anxiety disorder
not otherwise specified, and adjustment disorder, chronic. He considered but
resisted the temptation to diagnose anxiety disorder not otherwise specified
merely to gain the imprimatur of DSM-IV in court. The examiner made the
diagnosis of subthreshold PTSD because the minimal DSM-IV symptom cri-
teria for PTSD were not met.

The plaintiff’s attorney was uncomfortable with the diagnosis of sub-
threshold PTSD. She expressed concern that the defense attorney would at-
tack subthreshold PTSD as a suspect non-DSM diagnosis. The attorney was
also concerned that the judge and jury would become confused and reject a
diagnosis not found in DSM-IV. The examining expert experienced consid-
erable pressure from the attorney to “consider the possibility of an official di-
agnosis.” The expert did believe that Ms. J could be legitimately diagnosed
as having PTSD on the basis of meeting clinical significance criteria: “The
disturbance causes clinically significant distress or impairment in social, oc-
cupational, or other important areas of functioning” (criterion F in posttrau-
matic stress disorder). Although this reasoning was clinically valid, the
expert was certain that opposing counsel would accuse him of circumventing
DSM-IV criteria by invoking “clinical significance criteria” to reach a diagno-
sis of PTSD. He anticipated the cross-examination: “Isn’t it true, Doctor, that
she does not meet the DSM-1V criteria for PTSD, does she? Let’s go over each
of the criteria,” and so forth.

Categorical and Dimensional
Diagnosis

General Issues

A categorical system of classification is most efficient when all members of a
diagnostic class are homogeneous, when the boundary between classes is
clear, and when the classes are mutually exclusive. Categorical classification
assists clinicians by providing a pragmatic tool to facilitate diagnosis and to
treat illnesses. Medical students are taught the principle of parsimony—that
is, to think of a single disorder that can explain a patient’s multiple symp-
toms. Throughout the history of medicine, there has been a continuing
quest for a coherent classification of mental disorders. Many methodologies
have been proposed, but little agreement has existed on which mental disor-
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ders to include and the best way to organize them (Sadler et al. 1994). During
the nineteenth century, psychiatry began developing a categorical system of
classification similar to that long favored by medical tradition.

In a categorical diagnostic system, the patient either meets the diagnostic
criteria for a disorder or does not. For example, a brain tumor either is or
is not present. In a pure categorical diagnosis, all the diagnostic criteria for
the disorder must be met. DSM-IV recognizes the heterogeneity of clinical
presentations by establishing polythetic criteria sets in which the individual
may meet only a subset of diagnostic criteria from a longer list. For example,
the diagnosis of borderline personality disorder can be made with only five
of nine inclusion criteria. Unlike medical diagnoses, DSM-IV psychiatric di-
agnoses usually do not inform about the etiology and pathogenesis of a dis-
order.

Individuals with a specific diagnosis are often heterogeneous regarding
the diagnostic criteria, as stated in DSM-IV:

In DSM-1V, there is no assumption that each category of mental disorder is a
completely discrete entity with absolute boundaries dividing it from other
mental disorders or from no mental disorder. There is also no assumption
that all individuals described as having the same mental disorder are alike in
all important ways. The clinician using DSM-IV should therefore consider
that individuals sharing a diagnosis are likely to be heterogeneous even in re-
gard to defining features of the diagnosis and that boundary cases will be dif-
ficult to diagnose in any but a probabilistic fashion. (American Psychiatric
Association 2000, p. xxxi)

As a consequence, DSM-IV uses a modified categorical diagnostic system.

In a dimensional classification system, no discrete categories are present.
Individuals are classified along a continuum. A dimensional system classifies
clinical presentations based on quantitative or qualitative factors or attributes
rather than establishing diagnostic categories. The dimensional system is
most useful in describing conditions or levels of severity that are distributed
continuously, without clear boundaries. For example, Axis V in DSM-1V, the
Global Assessment of Functioning (GAF) Scale, is numerically coded from
0 to 100. Qualitative dimensional approaches found in DSM-IV include se-
verity specifiers such as mild, moderate, and severe. Anxiety, depression, ob-
sessions, and compulsions, formerly considered to fit into neat categorical
diagnoses, are now recognized as spectrum disorders—a qualitative dimen-
sional classification.

Categorical and dimensional diagnostic systems often coexist. For exam-
ple, the diagnosis of a brain tumor is categorical (present or absent), but the
extent and severity of the disease (staging) helps inform treatment decisions
and prognosis. Rating scales for severity of illness, such as the Hamilton Rating
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Scale or the Brief Psychiatric Rating Scale, measure severity and change in an
illness that is diagnosed categorically (Bogenschutz and Nurnberg 2000).

Implications for Forensic Psychiatry

DSM-IV relies on a system of diagnosis that establishes categorical bound-
aries, using both inclusion and exclusion criteria. The categorical nature of
DSM diagnoses can create problems for psychiatrists providing assessments
in litigation. This categorical diagnostic model does not accommodate dimen-
sional posttraumatic stress spectrum syndromes such as the subthreshold
PTSD diagnosed in Ms. J’s case (Kinzie and Goetz 1996). Mental conditions
such as subthreshold PTSD, which exhibit symptoms that fall outside the
DSM-1V diagnostic criteria, are thereby excluded. A dimensional system of
diagnosis avoids categorical boundaries, permitting stress spectrum syndromes
to be recognized along with associated impairments (Maser and Patterson
2002).

The question of whether mental disorders are discrete clinical conditions
or arbitrary distinctions along dimensions of functioning is a long-standing
issue (Widiger and Samuel 2005). DSM-1V readily acknowledges the impor-
tance of dimensional diagnosis in increasing reliability while also communicat-
ing more clinical information. However, DSM-IV cautions that dimensional
systems have serious limitations and have been less useful than categorical
systems in clinical practice and in stimulating research. For example, dimen-
sional systems lack agreement on the choice of operational dimensions for
classification purposes. Moreover, numerical dimensions are less familiar to
clinicians than are categorical descriptions of mental disorders.

DSM-1V itself suggests a flexible approach to diagnosis. It fairly states the
limitations of a categorical approach while at the same time providing cau-
tionary warning about idiosyncratic use of diagnoses, as described below:

The specific diagnostic criteria included in DSM-IV are meant to serve as
guidelines to be informed by clinical judgment and are not meant to be used
in a cookbook fashion. For example, the exercise of clinical judgment may
justify giving a certain diagnosis to an individual even though the clinical
presentation falls just short of meeting the full criteria for the diagnosis as
long as the symptoms that are present are persistent and severe. On the other
hand, lack of familiarity with DSM-IV or excessively flexible and idiosyn-
cratic application of DSM-1IV criteria or conventions substantially reduces its
utility as a common language for communication. (American Psychiatric As-
sociation 2000, p. xxxii)

Diagnosis is relevant to the treatment instituted by clinicians to restore the
plaintiff to his or her pre-accident condition, but it does not play the same role
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in determining the plaintiff’s right to compensation. For example, “pain and
suffering” can exist in the absence of a mental disorder. Insisting on the pro-
vision of categorical diagnoses does not necessarily provide more useful in-
formation for the decision-makers or provide a useful incentive for litigants.
In certain cases, dimensional diagnosis may permit consideration of spectral,
subthreshold disorders that are more meaningfully related to associated im-
pairments. Nevertheless, categorical psychiatric diagnosis will remain an im-
portant feature of forensic practice. The imperfect fit between the use of
diagnoses for clinical purposes and their use in litigation makes the prominent
role played by categorical diagnoses in forensic settings problematic.

Lawyers, judges, and juries much prefer categorical diagnoses because of
their seeming clarity. In litigation, decisions must be made at the time of trial.
The assessment of an individual over time that occurs in clinical settings is a
luxury not available to judicial decision-makers. However, categorical diag-
nostic models exclude conditions that fall outside preestablished inclusion
criteria and may be better described by a dimensional or spectrum framework.
Disorders classified prototypically and categorically, such as PTSD, have di-
mensions that complicate psychiatric diagnosis and can lead to a lack of clar-
ity in the courtroom that can complicate judicial decision making.

Dimensional Diagnosis in Litigation:
Subthreshold Posttraumatic
Stress Disorder

Subthreshold PTSD is an example of a disorder with dimensional features that
has not received official diagnostic recognition yet clearly exists and frequently
causes significant functional impairment. Subthreshold PTSD can be concep-
tualized as a dimensional entity that manifests categorical characteristics (de-
fined symptoms causing impairment) and is a good example of such a model
(Frank et al. 1998; Maser and Patterson 2002; Ruscio et al. 2002).

The diagnosis of PTSD may present clinically with significant variations
from the prototype. Subthreshold PTSD, although not a formally recognized
DSM diagnosis, has been recognized in the professional literature (Schiitz-
wohl and Maercker 1999; Stein et al. 1997). It is common in Vietnam veter-
ans (Warshaw et al. 1993; Weiss et al. 1992) and Iraq and Afghanistan war
veterans (Jakupcak et al. 2007) and is highly represented among sexual
abuse survivors and in other traumatized persons (Blanchard et al. 1996;
Carlier and Gersons 1995). The number of PTSD symptoms present gener-
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ally correlates with the severity and chronicity of the disorder (Breslau and
Davis 1992; Green et al. 1990; Marshall et al. 2001).

Subthreshold conditions in medicine and psychiatry are common and often
cause significant impairment. For example, in medicine, a patient may have
some, but not all, of the clinical symptoms necessary for a clinician to make a
diagnosis of migraine headache but is, nonetheless, debilitated by the pain. Sub-
threshold psychiatric conditions may not fit into categorical diagnostic classifi-
cations but may also be debilitating (Maser and Akiskal 2002). Subsyndromal
symptoms of major depression can be disabling (Broadhead et al. 1990; Judd et
al. 1998; Pincus et al. 2003). Subthreshold social phobia can be associated with
severe limitations (Davidson et al. 1994; Schneider et al. 2002).

Subthreshold PTSD may be a longitudinal variant of full PTSD. Like most
disorders, PTSD develops over time. Likewise, it may remit with or without
treatment over time. A diagnosis of subthreshold PTSD may apply to persons
who are newly diagnosed and to those in the process of recovery. Like full PTSD,
however, the subthreshold variant may become chronic and persist for years
(Moreau and Zisook 2002). Across study groups, the percentage of partici-
pants meeting the DSM-IV reexperiencing criterion or the hyperarousal crite-
rion is much greater than the percentage that meets the avoidance criterion.
This implies that those who have genuine PTSD symptoms are often ex-
cluded from the diagnosis of PTSD because of the absence of the requisite
three avoidant symptoms (Mylle and Maes 2004; Schiuitzwohl and Maercker
1999). Some authors have therefore argued for the development of a post-
traumatic stress spectrum disorder (Moreau and Zisook 2002).

Persons with subthreshold PTSD exhibit clinically significant levels of
functional impairment associated with their symptoms. Such findings can be
relevant when assessing damages in forensic evaluations. Research has dem-
onstrated that persons with subthreshold PTSD report significantly more in-
terference with work or education than do traumatized persons with fewer
symptoms, though they report significantly less interference than persons
with the full disorder (Breslau et al. 2004; Grubaugh et al. 2005; Jakupcak
etal. 2007; Stein et al. 1997; Zlotnick et al. 2002). An examination of comor-
bidity, impairment, and suicidality in a cohort of adults with subthreshold
PTSD indicated that impairment, number of comorbid disorders, rates of co-
morbid major depressive disorder, and current suicidal ideation increased
linearly and significantly with increasing number of subthreshold PTSD
symptoms (Marshall et al. 2001). A community-based population study of
elderly patients with PTSD and subthreshold PTSD revealed that both groups
had significant impairment and disability compared with a non-PTSD con-
trol group (van Zelst et al. 2006).

The accompanying schematic figures illustrate dimensional models of
psychological trauma. In Figure 6-1, a one-to-one linear relationship between
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FIGURE 6-1. Hypothetical dimensional model of functional impairment
and symptom severity.

symptom severity and functional impairment is presented for heuristic pur-
poses only. Although a correlation usually exists between symptom severity
and functional impairment, rarely, if ever, is the correlation a one-to-one lin-
ear relationship (Mezzich and Sharfstein 1985). Figure 6-2 demonstrates
possible categorical diagnoses that may occur on a dimensional axis of in-
creasing severity of psychological trauma.

In clinical practice, the fact that a patient’s symptoms do not meet all the
criteria of a diagnostic category may not be critically significant. Diagnosis
in a clinical setting guides treatment. Treatment of a patient with all the symp-
tom criteria of depression, social phobia, or PTSD, in most cases, will not differ
significantly from treatment of a patient with a moderate to severe sub-
threshold form of these disorders. The threshold for treatment intervention
generally is severity of symptoms or impairment in function, not whether
every diagnostic criterion has been met. If treatment does differ, the clinician
has the option over time to change treatment recommendations in response
to the evolution or remission of the patient’s disorder.

In contrast, in a forensic setting, the difference between a DSM diagnosis
and no diagnosis or between a DSM diagnosis and a non-DSM diagnosis may
be significant, regardless of degree of impairment. In the vignette, Ms. J’s de-
gree of functional impairment causally related to the accident, as indicated
by a comparison of her pre- and post-incident functioning, should be the
most significant factor in the award of damages. However, the expert psychi-
atrist’s diagnosis of subthreshold PTSD in the case of Ms. ] demonstrates the
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difficulties that can arise between the legal system’s desire for a categorical
diagnosis and the dimensional presentation of a subthreshold syndrome.

Plaintiff's Case

During trial (see case vignette earlier in this chapter), the plaintiff’s expert testi-
fied that he relied on the psychiatric literature to make the diagnosis of chronic
subthreshold PTSD. He pointed out the persistent decrements in Ms. J’s quality
of life following the airplane accident. The plaintiff’s attorney elicited testimony
from the expert about the professional literature support for the diagnosis of
subthreshold PTSD and its association with clinically significant impairment in
social and occupational functioning. The plaintiff's expert explained that PTSD
is a spectrum or dimensional disorder rather than an all-or-none categorical di-
agnosis. He emphasized that “pain and suffering” can also exist in the absence
of a DSM diagnosis of mental disorder. The attorney was convinced by this ar-
gument and felt she could successfully present it to the court.

In anticipation of the defense argument that DSM-IV is the “bible” for the
diagnosis of mental illness, the plaintiff’s attorney stated during closing argu-
ments that DSM-1V is a work in progress. She quoted directly from DSM-IV:

It must be noted that DSM-IV reflects a consensus about the classification
and diagnoses of mental disorders derived at the time of initial publication.
New knowledge generated by research or clinical experience will undoubt-
edly lead to an increased understanding of the disorders included in DSM-1V,
to the identification of new disorders, and to the removal of some disorders
in future classifications. The text and criteria sets included in DSM-1V will re-
quire reconsideration in light of evolving new information. (American Psychi-
atric Association 2000, p. xxxiii)

The attorney argued that since 1994, when DSM-IV was published, new re-
search has recognized the existence and importance of subthreshold PTSD
in causing functional impairments.

The plaintiff’s attorney also quoted the “Cautionary Statement” in DSM-
IV, which warns, “These diagnostic criteria and the DSM-IV Classification of
mental disorders reflect a consensus of current formulations of evolving knowl-
edge in our field. They do not encompass, however, all the conditions for
which people may be treated or that may be appropriate topics for research ef-
forts” (American Psychiatric Association 2000, p. xxxvii). Finally, the plain-
tiff’s attorney noted that the manual itself stated that it was not to be applied
mechanically by untrained individuals in “cookbook fashion.” She advised
the jury, quoting from DSM, that the diagnostic criteria “are meant to be em-
ployed by individuals with appropriate clinical training and experience in diag-
nosis” (American Psychiatric Association 2000, p. xxxii). She pointed out the
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experts qualifications and experience and again emphasized that the literature
demonstrates that subthreshold PTSD, though not an “official” DSM diagno-
sis, can be associated with significant impairments. She reminded the jury of
Ms. J5 functional impairments resulting from her condition.

Defense’s Case

Prior to trial, the defense attorney filed a motion in limine requesting that the
judge not allow the plaintiff’s expert’s use of a non-DSM, subsyndromal di-
agnosis, which he argued lacked credibility. The judge rejected the motion
and allowed the testimony. During trial, on cross-examination, the defense
attorney produced DSM-IV and pointedly asked the plaintiff’s expert, “Doc-
tor, isn’t DSM-IV the bible of authoritative diagnosis that psychiatrists rely
on in their clinical practice?” The expert responded, “DSM-1V is an official
guide to psychiatric diagnosis but is not the last word. All patients with psy-
chiatric conditions do not necessarily meet DSM-IV diagnostic criteria.” The
defense attorney then proceeded to demonstrate how the expert had departed
from customary diagnostic practice to arrive at an idiosyncratic diagnosis
that served the plaintiff’s purpose in litigation. He produced an enlarged
chart of the diagnostic criteria of PTSD and specifically challenged the expert
on each symptom. The expert had to acknowledge that all the symptom cri-
teria required for a diagnosis of PTSD had not been met.

The attorney then tried to get the plaintiff’s expert to agree that when
fewer PTSD symptoms are present, there is little or no functional impairment.
The plaintiff’s expert replied that this can be true in some instances but that
persons with fewer PTSD symptoms may nevertheless have significant impair-
ment based on comorbidity and predispositional factors. The defense attorney
retorted, “Well, Doctor, didn’t you just tell this jury that Ms. J did not have any
prior psychiatric conditions? You also told the jury that she does not currently
suffer from any psychiatric condition other than subthreshold PTSD, is that
correct?” The plaintiff’s expert conceded this point. The defense attorney con-
tinued, “Isn’t it true, Doctor, that Ms. J did not seek treatment?” The expert
testified that although this was true, over one-half of individuals with PTSD
or subthreshold PTSD do not seek professional help for their condition in or-
der to not reexperience the trauma and exacerbate their symptoms.

The defense expert testified that little or no functional impairment was ac-
tually caused by the airplane accident. He stated that the absence of treatment
supported this conclusion. The defense expert testified that Ms. J’s symptoms
of anxiety and lack of concentration were related to work stress and preexist-
ing difficulties in her relationship with the fiancé. In closing arguments, de-
fense counsel used this testimony to support his arguments regarding lack of
damages. He contested the claim that the litigant’s subthreshold PTSD “causes
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clinically significant distress or impairment in social, occupational, or other
areas of functioning.” The defense attorney asserted that many individuals ex-
perience stress at work that causes suboptimal performance. He argued to the
jury that many people fly despite their fear of flying. Moreover, he continued, the
person alleging symptoms of PTSD or subthreshold PTSD has a duty to miti-
gate his or her symptoms by seeking treatment.

In closing arguments, the defense attorney attacked the diagnosis of sub-
threshold PTSD as a nonexistent “designer disorder” not recognized in DSM-IV.
The defense attorney stated that DSM-1V is the psychiatric diagnostic author-
ity, arguing to the jury that diagnostic criteria be strictly interpreted. He also
quoted from DSM-1V, citing the admonition concerning the “excessively flexi-
ble and idiosyncratic application of DSM-1V criteria” (American Psychiatric As-
sociation 2000, p. xxxii). When a diagnosis of PTSD is made in the absence of
meeting the diagnostic criteria, the defense attorney argued, the PTSD diagno-
sis is forced so that the plaintiff can provide an incident-specific trauma to es-
tablish proximate causation. In doing so, the attorney said, the plaintiff is
attempting to exclude other, more likely causes of Ms. J's psychiatric condition.

The case was settled at the end of closing arguments for $50,000. Al-
though Ms. J appeared to make a favorable impression on the jury during her
testimony, her attorney was afraid that Ms. J’s avoidance of treatment cou-
pled with an unofficial subthreshold diagnosis could lead to a favorable de-
fense verdict. Also, the jury appeared to have difficulty grasping the concept
of subthreshold disorders. The defense attorney was inclined to settle because
of the plaintiff’s continued work impairment and difficulties in her relation-
ship with her fiancé following the accident. Monetary damages awarded by
a jury might be considerable because of Ms. J’s loss of promotion opportu-
nity. Although these impairments could be ascribed to other causes, no work
impairment was discovered before the accident.

Psychiatric Diagnosis in Litigation:
Square Pegs in Round Holes

DSM-1V, with its system of diagnostic categorization, was intended to encour-
age greater precision in communication among mental health practitioners
for purposes of treatment and research. However, the problems of diagnostic
categorization noted in the previous section reinforce the importance of
DSM’s admonition about its limitations as a vehicle to communicate with
greater precision in the forensic setting (American Psychiatric Association
2000). The use of categorical DSM diagnosis risks encouraging legal deci-
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sion-makers to attempt to fit diagnostic categories into legal categories for
which they were not intended. If it cannot be assumed that all individuals
described as having the same diagnosis are alike in important ways, then the
likelihood that the use of a categorical diagnosis will encourage greater pre-
cision in communication in the forensic setting is diminished.

A dimensional model of psychological trauma informs the court much
more effectively than categorical diagnosis about the relationship between
the severity of symptomatology and the degree of functional impairment.
Nevertheless, the use of dimensional diagnosis in litigation does not resolve
all the problems created by the imperfect fit of psychiatric diagnoses in the
law. Dimensional diagnoses also have limitations. For example, the use of
subthreshold diagnoses in court might allow psychiatrists to legitimize their
pet diagnoses. Jurors not familiar with psychiatric diagnosis may have even
greater difficulty understanding the significance of non-DSM-defined terms.

A dimensional diagnostic system may also be misleading in the specific
and relevant assessment of functional impairment unless additional infor-
mation is provided. For example, according to DSM-1V, the determination of
the level of functional impairment is coded on Axis V by use of the GAF
scale. Moderate impairment in either social or occupational functioning may
provide similar GAF scores, but each is likely to have very different implica-
tions for compensation. A narrative assessment that explains the individual’s
specific areas of functional impairment to the trier of fact is required.

The use of the “not otherwise specified,” or NOS, diagnostic categories of
classification, which are designed to catch psychiatric symptom clusters that
constitute atypical disorders, also does not resolve the problems of the imper-
fect fit of DSM diagnoses in litigation. For example, anxiety disorder NOS can
be used for an individual with subsyndromal PTSD. In this instance, one of
the PTSD-specific rating scales, such as the Clinician-Administered PTSD
Scale, can complement the NOS diagnosis. However, forcing subsyndromal
disorders into catchall NOS diagnoses substitutes a categorical but vague di-
agnosis for a dimensional diagnosis that could better inform the court about
the relationship between symptom severity and functional impairment.

Role of Psychiatric Diagnosis
in Litigation

The categorical diagnostic system of DSM was not intended to be used as a
tool for legal purposes, as DSM makes clear. Alternative dimensional models
of diagnosis also do not fit neatly into legal considerations. The DSM’s fram-
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ers’ reservations regarding the use of psychiatric diagnoses in the legal arena
have already been reviewed earlier in this chapter. In an unpublished opin-
ion, a New Jersey appeals court stated, “[W]e caution trial judges to be cir-
cumspect in allowing use of the DSM-1V in a forensic setting for which the
manual was not designed” (New Jersey v. Tirado 2006). The Supreme Court,
in Clark v. Arizona (2005) expressed the same reservations, referring to DSM’s
own caveat:

There is the potential of mental-disease evidence to mislead jurors (when
they are fact-finders) through the power of this kind of evidence to suggest
that a defendant suffering from a recognized mental disease lacks cognitive,
moral, volitional, or other capacity, when that may not be a sound conclusion
at all. Even when a category of mental disease is broadly accepted and the as-
signment of a defendant’s behavior to that category is uncontroversial, the
classification may suggest something very significant about a defendant’s ca-
pacity, when in fact the classification tells us little or nothing about the abil-
ity of the defendant to form mens rea or to exercise the cognitive, moral, or
volitional capacities that define legal sanity.

The objectives of medical evaluation are either treatment or research. In
these contexts, diagnosis is essential. A DSM diagnosis is a translation of
thoughts, feelings, and behaviors into a set of criteria that communicates,
however imperfectly, information to practitioners. In the courtroom, these
diagnoses must then be translated back into thoughts, feelings, and behaviors
that judges and jurors can understand. Because any translation is necessarily
imprecise, the danger exists that psychiatric and psychological testimony
may take the form of diagnostic conclusions rather than clinical descrip-
tions. For these reasons, some legal experts have suggested that the use of
diagnostic labels in forensic settings be done away with altogether (Schopp
and Sturgis 1995) or unless absolutely required by law (Greenberg et al.
2004).

If diagnoses do not address the needs of the legal system, why should they
be used in court at all? For one thing, the allure of categorical diagnoses is
such that the use of diagnoses in the legal system and in forensic mental
health evaluations is unlikely to disappear. Categorical models of classifica-
tion often appear easier to use. One diagnostic label can convey a consider-
able amount of relevant and useful clinical information in a succinct manner.
Dimensional models are inherently more complex than diagnostic categories
because they generally require a more rigorous description that includes spe-
cific, and sometimes more technically precise, information (Widiger and
Samuel 2005).

DSM-1V is the de facto official code set for various federal agencies and for
virtually all states. Over 650 federal and state statutes and regulations rely
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on or directly incorporate DSM’s diagnostic criteria. For example, the De-
partment of Veterans Affairs disability program uses the diagnostic criteria
in DSM-IV to assess whether an applicant qualifies for disability on the basis
of a mental disorder (38 CFR § 4.125). In California, Medicaid reimburse-
ment to hospitals is keyed to DSM-IV (9 CCR §§ 1820.205[a][1][B] and
1830.205[b][1][B]). The Americans with Disabilities Act and the Social Se-
curity Act make diagnosis an essential element of a claim.

Diagnoses are also often threshold requirements needed to meet specific
legal sanctions or determinations. These threshold requirements limit le-
gally sanctioned excuses, entitlements, and curtailments of liberty to per-
sons who suffer from mental illness. For example, in criminal law, every
legal test for criminal responsibility specifies that the legally relevant impair-
ment must be the result of “mental disease or defect.” Many standards for
incompetence to stand trial, including those of the Model Penal Code,
require that the defendant’s limitations be the result of mental disorder. For
example, the Mentally Il Offender Treatment and Crime Reduction Reautho-
rization and Improvement Act of 2008 authorizes a variety of interventions for
law enforcement agencies responding to incidents involving mentally ill of-
fenders. The Act defines “serious mental illness” as a disorder meeting the di-
agnostic criteria specified in DSM-IV.

In civil law, the existence of a mental disorder may be necessary to estab-
lish that a party was incompetent to contract or unable to write a valid will
(Halleck et al. 1992; Shuman 2002). In some cases, the law makes the pres-
ence of a mental disorder an element of a party’s prima facie case or defense
(Greenberg et al. 2004). Even when not specifically required to prove a case,
both lawyers and forensic evaluators often think they must have a diagnosis
for credibility (Greenberg et al. 2004).

Thus, DSM-1V seeks to warn about the risks of misunderstanding and mis-
use of psychiatric diagnoses for forensic purposes:

In most situations, the clinical diagnosis of a DSM-IV mental disorder is not
sufficient to establish the existence for legal purposes of a “mental disorder,”
“mental disability,” “mental disease,” or “mental defect.” In determining
whether an individual meets a specified legal standard (e.g., for competence,
criminal responsibility, or disability), additional information is usually re-
quired beyond that contained in the DSM-IV diagnosis. (American Psychiat-
ric Association 2000, p. xxxiii)

If psychiatrists and other mental health practitioners regularly testify to diag-
nostic categories without thorough exploration and explanation of relevant
functional impairment, DSM’s admonition about the risks of misunderstand-
ing and misusing psychiatric diagnoses is unlikely to be appreciated by judges,
lawyers, and jurors.
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Nevertheless, despite all these limitations, diagnostic considerations can
be relevant in forensic evaluations. Although not dispositive, some degree of
association clearly exists among DSM diagnoses, impaired mental capacity,
and impaired functioning. As noted, formal mental disorders are threshold re-
quirements in a number of legal statutes. In general, mental disorders serve
these threshold functions because they are believed to be meaningfully asso-
ciated with diminished abilities or functional impairments. Even though a
diagnosis does not specify the nature of this association in regard to a spe-
cific functional capacity or a specific legal standard, psychiatrists’ assess-
ment of a relevant impairment may be informed or guided by a psychiatric
diagnosis. When mental disorder is a threshold requirement for certain legal
determinations, the diagnostic requirement is meant to serve as a validator
of the main legal contention that certain relevant impairments are present
(Halleck et al. 1992).

Diagnoses also serve the valuable purposes of directing inquiry and re-
straining ungrounded assertions regarding symptoms and functional impair-
ment. As a result of their specialized knowledge, psychiatrists providing
forensic evaluations can draw reasonable connections between or refute un-
reasonable claims about symptoms associated with a diagnosis and impaired
functions associated with those symptoms. Thus, diagnosis may direct eval-
uators toward closer examination of the range of symptoms associated with
that diagnosis and with the functional impairments and specific capacities
that are legally relevant. Similarly, the use of diagnosis can limit unsupportable
conclusions regarding an individual’s past mental status or degree of func-
tional impairment.

In addition, diagnoses allow psychiatrists to make knowledgeable obser-
vations about the longitudinal course of a disorder and symptoms that may
have affected relevant legal capacities. The identification of a chronic, episodic,
or progressively deteriorating course of mental illness associated with vari-
ous diagnostic categories provides forensic examiners with a framework for
identifying the course of a particular individual’s illness and the likelihood
of symptoms creating functional impairments at a certain point in time. In
addition, the natural history of a disorder often provides clues to the possible
duration of such impairments that may be legally relevant.

Finally, the use of a diagnosis can serve as a point of reference that en-
hances the value and reliability of psychiatric testimony, even though it may
not be the determinative factor for the trier of fact. When a diagnosis is es-
tablished, an extensive body of literature and research important in render-
ing legal determinations can be introduced to the court. The subject of the
evaluation can be assessed in relation to others of the same diagnostic cate-
gory aided by the cumulative experiences and research of the fields of psy-
chiatry and psychology.



Psychiatric Diagnosis in Litigation 169

Making a diagnosis is only the beginning of any assessment, whether
clinical or forensic. In clinical practice, more information must be gathered
to understand the patient’s psychological state and to devise and implement
an appropriate treatment plan. For example, a diagnosis of major depression
does not convey any specific information regarding a patient’s risk of suicide.
An individual with active suicidal ideation, a plan, means, and intent would
be provided with vastly different treatment than an individual with no sui-
cidal ideation, even though both may have the same categorical DSM diag-
nosis.

Similarly, in forensic evaluations, the legal system’s reliance on DSM di-
agnoses should not lead psychiatrists to simply provide categorical diag-
nosis without further information. As expressed by Stuart Greenberg and
colleagues, “Experts should always address legally relevant behaviors, capaci-
ties and functioning” (2004). Evaluation of the relevant functional impair-
ment or changes resulting from the mental disorder should be specific and
explicit and, where appropriate, should include a dimensional model of de-
scription. Otherwise, clinicians run the risk of providing information that is
more misleading than helpful to the trier of fact.

Conclusion

Psychiatrists and other mental health practitioners who offer expert testi-
mony should take steps to prevent categorical diagnosis from casting a spell
of certitude on the court. This requires appreciating and avoiding the misuse
and misunderstanding of psychiatric diagnosis in forensic settings. Impair-
ment, not diagnosis, is the central issue in most types of litigation. Subthresh-
old diagnoses such as subthreshold PTSD illustrate the significant differences
between the application of DSM categorical diagnosis and that of dimen-
sional diagnosis in litigation. Dimensional diagnosis permits consideration of
subsyndromal conditions and their associated impairments along a contin-
uum of symptom severity rather than on all-or-none categorical terms.

The law’s reliance on “official” DSM diagnosis, however, makes the use
of a dimensional model problematic. Attorneys and judicial decision-makers
clearly prefer categorical DSM diagnoses. Unfortunately, “gray” medical and
psychiatric conditions may not conform to preestablished “black-and-white”
categorical diagnoses and may require forensic psychiatrists to provide an
appreciation of the dimensional nature of diagnosis. Overreliance on cate-
gorical diagnoses in litigation can result in the use of diagnoses to convey or
imply information that they were not designed to encompass.
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Psychiatrists providing forensic evaluations and expert testimony should
make certain that the law’s emphasis on categorical diagnosis does not result
in failure to specifically assess functional impairment. In assessing impair-
ment, expert testimony should provide a qualitative or quantitative dimen-
sional context. Such a context requires the use of clinically based data,
severity of illness assessments, and the pertinent psychiatric literature to
help the fact-finder assess the functional effect of the evaluee’s symptom on
the relevant capacity or behavior in question.

Key Points

* There is an “imperfect fit” between categorical DSM diagnosis and
the legal process across the spectrum of civil and criminal litigation.

* Subthreshold diagnosis illustrates the significant differences be-
tween the application of DSM categorical diagnosis and dimen-
sional diagnosis in litigation.

* Regardless of the legal system’s desire or requirement for a for-
mal DSM diagnosis, legal determinations often hinge on relevant
impairment, not diagnostic category.

* No diagnosis implies any specific level of impairment.

Practice Guidelines

1. ldentify the necessity for inclusion or exclusion of psychiatric di-
agnosis in accordance with the relevant legal statute.

2. Identify the functional capacity directly relevant to the legal issue
in question and evaluate functional impairment, if any.

3. Explain the relationship between the diagnosis and the relevant
functional capacity. If an unreasonable or invalid inference of
functional impairment is being made on the basis of any given di-
agnosis, explain the lack of correlation between or incorrect rea-
soning about the diagnosis and functional capacity in question.

4. Do not substitute the formulation of a DSM diagnosis for a careful
forensic evaluation of the relevant functional capacity in ques-
tion. A narrative summary may be necessary to explain the liti-
gant’s specific functional impairments.
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The Forensic
Psychiatric
Examination
and Report

Robert M. Wettstein, M.D.

The forensic evaluation s unlike a menial health evaluation
for clinical or treatment purposes in several respects (Heilbrun 2001). The
sharply contrasting roles of the forensic evaluator have significant implica-
tions for the conduct of the forensic interview and evaluation. Clinical eval-
uators serve the health care needs of the individual patient and share mutual
goals of beneficence and nonmaleficence. They typically rely on the patients
self-report in their decision making, and, in most cases involving nonde-
mented adult patients, they need not obtain information from family or
other collateral data sources.

Forensic evaluators, however, are retained by third parties (e.g., attorney,
court, or agency) whose goals are not clinical but legal or financial. Those
third parties may have goals adverse to the evaluee’s legal or financial inter-
ests, such as prosecution, incarceration, and loss of child custody. Forensic
evaluators adopt an objective and skeptical approach to the evaluee’s self-
report and presentation and seek input from collateral sources of informa-
tion as well as testing. They reach their opinions with a reasonable degree of
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clinical certainty and are not allowed to engage in speculation, which is per-
mitted in a clinical evaluation.

Forensic mental health evaluations involve several phases: preparation
for the case, data collection, data analysis, and forensic report writing (Heil-
brun 2001).

Case Vignettes

Vignette 1

A psychiatrist in a general office practice had been treating a 30-year-old fe-
male nurse, Ms. D, who had difficulty functioning at work, for anxiety and
depressive symptoms. Six months ago, on her way to work, the public bus on
which Ms. D was riding was involved in a head-on collision with an oncom-
ing truck. She was emotionally shaken but not physically injured and con-
tinued her trip to work at an urban public health clinic. Later that evening,
while at work, Ms. D was sexually assaulted by a male patient at the clinic. As
a teenager, Ms. D had been sexually abused for 3 years by an uncle.

She informed the psychiatrist that she filed a civil lawsuit against the pub-
lic transportation agency and a workers’ compensation claim against her em-
ployer, seeking monetary damages and expenses for the psychiatric treatment
in both suits. Ms. D reported that her attorney wanted the psychiatrist to as-
sist her in this litigation, and she asked the psychiatrist to contact her attor-
ney. The psychiatrist had no experience or training in forensic psychiatry,
although some of his patients had been involved in civil litigation in the past.

Vignette 2

Dr. S, a psychiatrist in general practice, received a telephone call from his
golfing partner, an attorney, who was representing a young man charged
criminally with the homicide of his wife. Dr. S maintained a busy office psy-
chiatric practice and had no experience evaluating criminal defendants
charged with major crimes. He agreed to conduct the evaluation as a favor to
his friend. Based on what his friend told him about the defendant, Dr. S was
confident that he could properly evaluate the defendant and assist in lower-
ing the defendant’s criminal charges and sentence at the attorney’s request.

Vignette 3

The county public defender’s office contacted Dr. C, a forensic psychiatrist,
to conduct a pretrial evaluation of a defendant accused of performing oral
and anal intercourse, which occurred in a particularly sadistic manner, on a
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TABLE 7-1. Preparation of the case

Identify the referral issue.

Clarify role with the retaining party.

Decide whether to accept the case.

Accept referrals only within expertise.

Establish fee and expense agreement.

Other tasks
Know the relevant legal and forensic literature.
Inform retaining party of anticipated course of evaluation.
Obtain relevant documents.

Schedule interviews and testing.

5-year-old boy. Dr. C had some experience with violent and sexual offenders
but had not previously encountered such violent sexual activity perpetrated
against a young child. Dr. C had two preschool-age sons and experienced in-
tense feelings of revulsion and anger as the defense attorney introduced the
case to him. He discussed his feelings about the defendant and the alleged
crime with his wife, who encouraged Dr. C to accept the referral because it
would be good for his practice and income.

Preparation for the Case

The forensic evaluator should address several issues before beginning work
on the case (Table 7-1).

Identify Forensic Issue and
Clarify Expert Role

Once the forensic evaluator has been contacted by an attorney, court, or
agency, the evaluator, like any consultant, must specifically identify the re-
ferral question. Some referral sources are not initially clear about the foren-
sic issue; others may not know how a forensic mental health expert could
assist them if they have not previously retained such experts. The evaluator
should determine in what role he or she is being solicited. Three possible
roles are 1) forensic evaluator and court witness for the litigants or the court
itself, 2) court mediator between the litigants, and 3) nonwitness consultant
to the retaining party (i.e., attorneys or court).
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These differing forensic roles entail correspondingly distinct clinical and
ethical responsibilities and obligations. Expert evaluators who conduct in-
terviews of the litigant and render expert forensic opinions in the case do so
while striving for objectivity (American Academy of Psychiatry and the Law
2005). In contrast, a mental health consultant to the retaining attorney who
does not interview the litigant or testify in the case may serve as part of the
legal “team” and thus advocate for that party’s legal interests. That expert’s
role may include assisting in jury selection, testing mock trials, preparing
witnesses to testify, or assisting with the preparation of cross-examination of
the opposing experts (Strier 1999). Individuals should serve only one role
in a given forensic case.

Decide Whether to Accept the Case

The evaluator should consider several issues before deciding to accept the
forensic referral. The evaluator should have the expertise and training to
work on the case. For example, a psychiatrist without child psychiatry train-
ing or supervised experience is unlikely to be able to appropriately perform
a child custody evaluation involving young children. Likewise, a general
psychiatrist without forensic training and experience, as in Case Vignettes 1
and 2, may not be able to competently perform the forensic evaluation, at
least not without considerable supervision from an experienced forensic ex-
pert. In such situations, the general psychiatrist is advised to refer the matter
to an appropriate forensic expert or to at least collaborate with such a col-
league.

Some states have enacted statutes setting minimum requirements for men-
tal health professionals to conduct competency-to-stand-trial and criminal
responsibility evaluations (Farkas et al. 1997). In these states, there may be
training and experience requirements as well as an examination and certifica-
tion process that must be followed. These requirements were established as a
result of concerns about the quality of existing pretrial evaluations.

Forensic evaluators bring their individual perspectives and biases to the
task, and the sources of potential bias are many (Gutheil and Simon 2004).
The evaluator should not be so biased regarding the psychiatric or forensic
issues of the case that an objective and fair evaluation cannot be performed.
In Case Vignette 3, Dr. C was aware of intense negative feelings toward the
defendant and the alleged crime, and he may have had difficulty putting
those feelings aside. Similarly, previous contact or work with the retaining
or opposing attorney, especially if extensive, should be considered a poten-
tial source of conflict and a barrier to objectivity in conducting the evalua-
tion. The evaluator should be alert to such influences and be able to decide
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to refuse the case if these barriers are substantial (Simon and Wettstein 1997).
An example of potentially conflicting influence is illustrated in Case Vignette 2,
in which Dr. S felt pressured to accept a referral as a favor to his attorney friend,
though he was likely not to have the requisite training and experience to
conduct the evaluation. Dr. S also may have had difficulty performing an ob-
jective evaluation if there was a perception of pressure or coercion to reach
an opinion favorable to his friend.

A previous personal or professional relationship with the evaluee is sim-
ilarly grounds for recusing oneself from the forensic evaluation (Strasburger
et al. 1997). A treating psychiatrist may know his or her patient well and,
therefore, be approached by the patient’s attorney for participation in the lit-
igation as a forensic expert. That psychiatrist, however, is well advised to re-
fer the patient to another psychiatrist to perform the forensic evaluation.
Avoiding potential bias may preserve the treatment relationship with the pa-
tient and ensure that a competent forensic evaluation is performed. Treating
psychiatrists do not typically bring the necessary skepticism, objectivity, and
evaluation approach to their patients to be able to conduct a comprehensive
and impartial forensic evaluation. In addition, attempting to perform a fo-
rensic evaluation of a current patient risks jeopardizing that treatment rela-
tionship, especially if the clinician is unable to support the patient’s legal
case.

Establish Fee and Expense Agreement

The evaluator should secure agreement with the retaining attorney, court, or
agency with regard to the evaluator’s fees and expenses to conduct the eval-
uation. Such agreements are optimally secured in written form, either with
a formal contract provided by the evaluator or retaining party or in summary
form through correspondence. Evaluators’ hourly or total fees may be lim-
ited by policy of the court or insurance carrier, and such resource limitations
should be discussed in advance with regard to whether a proper evaluation
can nevertheless be conducted. It is unethical for evaluators to contract with
the retaining party (i.e., attorney, court, or expert witness agency) on a con-
tingency basis.

Expenses for consultants to conduct specialized medical or psychological
testing may add considerably to the evaluator’s fees and should be disclosed to
the retaining party, to the extent foreseeable. Fees for court testimony, wait-
ing time, and travel time should also be formalized in advance. Court testimony
is notoriously difficult to schedule in advance, and testifying psychiatrists
who maintain a significant clinical practice will frequently suffer disruptions
to their patient care activities. Some evaluators routinely set higher fees for
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courtroom testimony as opposed to the forensic evaluation itself; such an in-
crement, however, if done, could give the appearance of impropriety and
needs to be appropriately justified.

Data Collection

General Issues

The forensic evaluation must be a comprehensive review of the relevant clin-
ical and legal information regarding the evaluee and the legal issue in ques-
tion. It is typically essential for the forensic evaluator to obtain information
from a variety of sources rather than solely from the evaluee (Heilbrun et al.
1994). Relevant records should be obtained and reviewed, preferably before
the interview with the evaluee (Table 7-2). Clinical records are typically ob-
tained from retaining or opposing counsel.

Sometimes, clinical records or summaries of records obtained from coun-
sel are incomplete. Attorneys have been known to selectively provide infor-
mation to their own expert witnesses, either inadvertently or with the intent
of manipulating the evaluator (Gutheil and Simon 1999). In some cases, it
will be important to obtain copies of an entire hospital or clinic chart rather
than just a discharge summary. Evaluators may then need to obtain written
consent from the evaluee for the complete record and request those records
from the original source (e.g., a hospital or clinic). Retaining counsel should
be aware that the evaluator is attempting to independently obtain such
records and may later request a copy of them for their files once they reach the
evaluator. Attorneys will ordinarily be the source of legal documents such as
the litigation complaint or criminal affidavits, interrogatories, discovery dep-
ositions, hearing transcripts, and investigation and police reports.

It is usually necessary for the forensic interview to occupy far more time
than a clinical evaluation. The evaluator may need multiple forensic inter-
views and testing sessions with the evaluee (Simon and Wettstein 1997). Sub-
stantial contact with the evaluee often permits a more accurate assessment of
an evaluee, whose mental status could change over time because of a mood or
other mental disorder. In rare cases, a face-to-face interview with an evaluee
will not be possible, such as when the legal discovery deadline has passed, the
court will not grant access to the litigant, or the litigant is deceased. Collateral
interviews may nevertheless be feasible, in addition to review of records. Any
forensic opinions offered by the evaluator without a personal interview of the
litigant must be explicitly qualified by that limitation.
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TABLE 7-2. Collateral document sources

Previous psychiatric evaluations and treatment
Previous psychological testing

Hospital, office, laboratory, and pharmacy records
Academic records

Occupational evaluations and employment documents
Financial records

Social Security disability records

Military records

Discovery regarding the legal case

Diaries, journals, and electronic data written by the evaluee

The evaluator must attend to the conditions of the evaluation. Lengthy
interviews can be stressful to the evaluee as well as the evaluator, and oppor-
tunities for bathroom use or other interruptions should be available. Day-
long interviews may be necessary if there is great distance between the eval-
uator and evaluee. The presence of third-party witnesses or taping equip-
ment potentially increases the adversarial nature of the evaluation process,
distracts the individuals involved in the evaluation, and distorts the results,
but such procedures are sometimes compelled by applicable law (American
Academy of Psychiatry and the Law 1999). But the attendance of witnesses
or the use of audiotaping and videotaping can help to ensure a complete and
accurate record and may serve to challenge any misrepresentations by the
evaluator (Simon 1996). The presence of interested observers potentially
distorts standardized testing procedures such as neuropsychological testing
(Cramer and Brodsky 2007; McSweeny et al. 1998). Nevertheless, some fo-
rensic evaluators routinely videotape or audiotape their evaluations and
make the tape available for use at trial. Opposing experts may then have an
opportunity to review the tape or transcripts of the interviews and to identify
distortions, errors, and omissions in the interviews.

Some forensic evaluation facilities employ a multidisciplinary staff to
collect relevant information. Thus, a psychiatrist will obtain psychiatric
data, a psychologist will perform psychological testing, a social worker will
obtain family and social history, and an internist will perform medical and
laboratory testing. Evaluators in solo practice usually obtain most informa-
tion on their own, albeit with the use of consultants or medical specialists,
as needed for additional testing (e.g., magnetic resonance imaging scan of
the head, electroencephalogram, thyroid function tests, psychological test-
ing, and neuropsychological testing). Team evaluations permit a greater
number of forensic evaluations, but they create problems in areas such as
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scheduling coordination, the need for meetings to discuss and evaluate data,
uncertainty regarding responsibility for the work product, and potential for
inconsistency in the court testimony of the team (Bow et al. 2002).

Forensic evaluators are ethically responsible for initially informing the
evaluee regarding the nature, purpose, and nonconfidentiality of the evalua-
tion process (American Academy of Psychiatry and the Law 2005). This no-
tification procedure is distinguishable from the informed consent process
conducted in a typical clinical evaluation or treatment session in that the fo-
rensic evaluation is usually a third-party evaluation, may be court ordered,
and is undertaken ordinarily as a nonconfidential evaluation. Relevant in-
formation can be provided to the evaluee in writing, orally, or both. Forensic
evaluees may misunderstand the evaluator’s role, ethical and legal obliga-
tions, the evaluation itself, and evaluation procedures. Thus, beyond provid-
ing relevant information, the evaluator should attempt to rectify the evaluee’s
misunderstanding of these matters whenever they arise. In this regard, the
evaluator should collaborate with the evaluee’s attorney, who bears the pri-
mary responsibility for educating the evaluee about the legal considerations
relevant to participating in the evaluation and providing legal advice to the
evaluee (Connell 2006; Foote and Shuman 2006). Some evaluators request
that evaluees acknowledge in writing that they have received the relevant in-
formation, but evaluees in court-ordered evaluations ordinarily do not need
to provide a release-of-information form to the evaluator.

Forensic interviews are readily distinguished from clinical interviews
with regard to general approach; technique; content areas; voluntariness;
threats to validity, pace, and setting; and skepticism on the part of the eval-
uator (Melton et al. 2007, p. 44). Although clinical interviews focus on such
here-and-now issues as coping strategies used by the patient, ego strengths
and weaknesses, and defense mechanisms, forensic interviews are directed
toward the assessment of cognitive or volitional capacities of the evaluee in
the past, present, or future (Scheiber 2003). Forensic evaluations are fo-
cused on the particular forensic mental health issue in the case. The assess-
ment of psychiatric symptoms and disorders is an essential component of
both types of evaluations. Forensic evaluators maintain a skeptical attitude
about self-reported data and are wary of the influence of others (e.g., attor-
neys, family, and other jail or prison inmates) on the evaluee (Williams et al.
1999).

Forensic Practice Guidelines

As in clinical psychiatry, practice guidelines for forensic evaluations can be use-
ful to evaluators, especially because they have been developed by colleagues
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who are experts in the given area. These guidelines are typically considered
aspirational rather than mandatory, and in psychiatry they are often vague
(Recupero 2008). Guidelines include clinical, forensic, legal, and ethical issues
relevant to that particular forensic evaluation. Existing forensic practice guide-
lines include those for evaluations of child custody (American Academy of
Child and Adolescent Psychiatry 1997b; American Psychological Association
2009), conduct disorder (American Academy of Child and Adolescent Psy-
chiatry 1997a), juvenile sex offenders (American Academy of Child and Ad-
olescent Psychiatry 1999), criminal responsibility (American Academy of
Psychiatry and the Law 2002), competency to stand trial (American Acad-
emy of Psychiatry and the Law 2007), and psychiatric disability (American
Academy of Psychiatry and the Law 2008). Research data on forensic evalu-
ators’ adherence to professional guidelines have been published (Bow et al.
2002).

Forensic Instruments

Forensic evaluators often use a nonstandardized, unstructured interview
format, covering relevant content areas. Open-ended rather than “yes-no”
or leading questions are appropriate for exploring the forensic content in the
interview, such as the criminal defendant’s account of the crime and mental
status at that time. Standard psychological tests, including intelligence, pro-
jective, personality, and neuropsychological instruments, are variably used
in forensic evaluations, depending on the forensic mental health issue in the
case (Nicholson and Norwood 2000). However, traditional psychological
testing measures do not specifically relate to forensic purposes such as com-
petence to stand trial or criminal responsibility (Skeem and Golding 1998).

Evaluators may also choose to conduct structured interviews using fo-
rensic instruments. Indeed, there is a trend toward evaluators’ growing use
of forensic assessment instruments when conducting forensic evaluations
(Nicholson and Norwood 2000). Many instruments, scales, and standard-
ized psychiatric interview schedules have been published and may be useful
to the evaluator, depending on the forensic or legal issues in the case (Grisso
2002; Rogers 2001). The following list is offered as illustrative, not compre-
hensive or exhaustive:

1. Risk assessment of violence or sexual violence: Rapid Risk Assessment for
Sex Offense Recidivism (Hanson and Thornton 2000); the Violence Risk
Appraisal Guide (Barbaree et al. 2001; Loza et al. 2002); STATIC-99
(hanson and Thornton 1999); Minnesota Sex Off